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Clearance Through Court Accountings 


Interim Adjudications to Determine and Limit Potential 
Liabilities 


L. H. ROSEBERRY 


Vice President and Manager of Trust Department 
Security-First National Bank of Los Angeles 


Changing conditions and the frailty of memory impose an unbearable 
burden of potential liabilities of which trustees are becoming very con- 
scious, especially with the prevalence of the “scape-goat” complex. To 
avoid the judgment of their investment and other actions from the warped 
viewpoint of hindsight, fiduciaries are giving serious attention to the idea 


of periodic adjudications. 


This article, written by a recognized legal and 


administrative authority, discusses the significance and mutual advantages 
of the new California system, and offers a proven solution to the problem 
of avoiding those liabilities which increase with the duration of trust 


accounts.—Editor’s Note 


HERE has been developing over re- 

cent years, doubtless an outgrowth 
of ten years of depression, recession and 
continued depression, a crystalizing sen- 
timent to hold corporate trustees to a 
higher standard of responsibility in the 
administration of trusts and estates than 
the “prudent man” fiduciary with whom 
we are all so well acquainted. Many de- 
cisions made by corporate trustees on ad- 
ministrative problems, which seem sound 
to everyone concerned at the time they 
were made and which then conformed to 
good business usage, are harshly criti- 
cized by “hindsight” prophets in after 
years. 

With an unprecedented duration of 
“dull times” accompanied by baffling and 
discouraging changes in practically every 
factor affecting successful trust service, 
recoveries were slow and in some cases 
even negative. Legislatures and courts 
have leaped to the aid of the debtor class, 
leaving to security holders wholesale de- 
faults, moratoria, and 77B. 

For these, by some strange process of 
reasoning, the investor has been blamed 
—bad judgment originally, questionable 
ethical methods, oppressive collection 
techniques, etc. Beneficiaries began 
questioning transactions of which they 
had been fully informed and which 
they had often approved at the time they 


were made and the benefits of which they 
had continuously enjoyed, because the 
debtors of their trust securities had sub- 
sequently defaulted and a diminution or 
loss of interest and possibly some loss of 
principal had ensued. 


A Well Recognized Principle 


HE whole policy of the law is built 
upon the requirement of reasonable 
diligence in the pursuit of legal remedies 
by those asserting a loss through the acts 
of others. This is a just rule for all par- 
ties concerned. Rights can best be as- 
certained at or near the time they are 
alleged to have been infringed. They 
become dimmer with the passage of time, 
contemporaneous facts and witnesses. 
This is the foundation of such legal con- 
cepts as the bar of the statute of limita- 
tions, estoppel, laches, limited time to ef- 
fect appeals, res adjudicata, and the like. 
The fiduciary should have the opportun- 
ity to present for legal adjudication his 
acts periodically and while all factors re- 
lating to them can be viewed in the set- 
ting in which they have been created. 
Likewise, the persons whose rights are 
affected by the acts of the fiduciary 
should have his day in court to question 
such acts. 
But when once the trustee causes all 
interested parties to be brought, actually 
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or constructively, before court in a pro- 
ceeding to have its current and final ac- 
counts adjudicated, and its actions are 
fully and truthfully disclosed for critical 
examination by such parties and by 
courts which are charged with the pro- 
tection of all beneficiaries alike, and are 
duly passed as correct, prudent and legal, 
and no appeal is taken, they should be- 
come closed matters not subject to future 
questioning by anybody; that is, proceed- 
ings in rem which have become res ad- 
judicata. This seems so patently sound 
and fair that it should need little sup- 
porting argument, yet in many jurisdic- 
tions the law is so unsettled or there are 
so many exceptions or the legal proce- 
dure is so technical and expensive or 
there has grown up a local practice to 
render court accountings only at long in- 
tervals of time, that this desirable and 
simple result is not always attained. The 
result has been an accumulation of po- 
tential yet frequently unjust liabilities 
against corporate trustees growing out of 
old transactions, which are becoming in- 
creasingly difficult to defeat and of 
mounting concern to management. 


There is a simple, effective and just 
solution to this problem which it is the 
purpose of this article to suggest. 


Present Status Uncertain or Confused 


SURVEY of the statutes of the var- 

ious states prescribing rules govern- 
ing accounting by testamentary trustees 
reveals not only a total lack of uniform- 
ity in such rules but, even more striking, 
an entire absence in most states of any 
adequate statute governing this impor- 
tant subject. In a great majority of states 
the statutes are either entirely silent on 
or fail to deal comprehensively with one 
or more of the following matters: 


1. Whether the trustee has any duty 
to account and if so how often. 
2. The form of account and the in- 
formation to be disclosed therein. 
. Whether the account is to be ren- 
dered to the probate or equity court. 
. Whether the accounting proceeding 
is in rem or in personam, and 
whether constructive notice is suffi- 
cient or actual notice is required. 
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5. Whether it is necessary to appoint 
a guardian ad litem or representa- 
tive for minors, incompetents, and 
persons unborn. 

. Whether the order settling the ac- 
count, when time for appeal has ex- 
pired, relieves the trustee of all li- 
ability to beneficiaries for acts or 
omissions shown by the account, or 
whether it only establishes that the 
account is prima facie correct. 

. On what grounds, other than mis- 
take or extrinsic fraud, and within 
what time the order of settlement 
may be opened up. 


Some years ago an effort was made to 
correct this situation by drafting the 
Uniform Trustees’ Accounting Act, an 


_effort which has evidently met with little 


success as the Act has at this writing, 
so far as can be learned, been enacted by 
only one state (Indiana).* While no at- 
tempt will here be made to enumerate 
all of the objections which have been 
raised to this accounting statute, it ap- 
pears that an important, if not the prin- 
cipal one is that it involves such exten- 
sive changes in the laws now existing in 
almost every state that the difficulty of 
fitting it into the general scheme has been 
deemed practically insurmountable. 

It seems, however, that a matter of 
such importance to fiduciaries and bene- 
ficiaries should not be dropped until a 
solution has been arrived at, and that the 
problem should continue to receive the 
careful consideration of trust men in or- 
der that legislation may be devised and 
enacted whereby (1) beneficiaries may 
be assured of the right to receive period- 
ically the full information and disclosure 
to which they are entitled concerning the 
administration of their trusts, and (2) 
trustees may obtain full and complete 
clearance for their acts while those acts 
are still fresh in the minds of all. 


Avoiding Objectionable Impediments 


NE state, namely, California, has 
provided by statute a reasonably 


workable and satisfactory set of rules 


*See discussion of the Indiana expe- 
rience under this Act in the editorial 
pages of this issue——Editor’s Note. 
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for accomplishing the results mentioned. 
It seems that it should be possible to en- 
act such changes in the laws of a consid- 
erable number of states as would achieve 
these results without carrying out the ex- 
tensive, and in some instances revolution- 
ary, changes which are contemplated by 
the uniform act above mentioned. 

In the writer’s opinion, the most im- 
portant requisite of a statute governing 
accounting by testamentary trustees is 
that it shall confer jurisdiction over such 
accounting upon the probate court (which 
may be given a continuing jurisdiction 
over the trust fund following the closing 
of the estate) and provide that the ac- 
counting proceeding be in rem, just as 
are other proceedings in that court. 
Among the advantages which will then 
accrue, if the statute be properly drafted, 
is that notice of hearing of the account 
may be constructive rather than actual, 
that is, may be given by posting, mailing 
and/or publication. 

It will then be possible to eliminate the 
necessity for personal service of process, 
appointment of guardians at litem, and 
the application of the involved principle 


of virtual representation as a means of 
binding unborn beneficiaries, all or most 
of which features—which the writer* 
considers objectionable—are necessarily 
present when the accounting is an in per- 


sonam action in equity. Furthermore, 
by simplifying the accounting procedure, 
the expenses are reduced and the char- 
acter of the action is preserved as one 
for the benefit of the beneficiaries and 
not alone for the protection of the trustee. 


In California, the statute in question 
is Section 1120 of the Probate Code, 
which is of such importance that it is 
quoted here in full though it contains 
certain provisions extraneous to the sub- 
ject of accounting: 


The California Law 


“When a trust created by a will con- 
tinues after distribution, the superior 
court shall not lose jurisdiction of the es- 
tate by final distribution, but shall retain 
jurisdiction for the purpose of determin- 


*And many others whose concern is with sound 
business practice, expedition and freedom of es- 
tates from undue expenses.—Editor’s Note. 
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ing to whom the property shall pass and 
be delivered upon final or partial termin- 
ation of the trust, to the extent that such 
determination is not concluded by the 
decree of distribution, of settling the ac- 
counts and passing upon the acts of the 
trustee and for the other purposes here- 
inafter set forth. Any trustee appoint- 
ed by will, or appointed to execute a 
trust created by will, may, from time to 
time pending the execution of his trust, 
or at the termination thereof, render for 
settlement his accounts and report his 
acts as such trustee, before the superior 
court in which the will was probated. For 
that purpose, the trustee, or, in case of 
his death, his legal representatives, shall 
present to the court his verified account 
and report, setting forth his accounts in 
detail, reporting his acts as trustee, and 
showing the condition of the trust estate, 
and giving the names and postoffice ad- 
dresses, if known, of the beneficiaries. 
The trustee may also petition such court, © 
from time to time, for instructions as to 
the administration of the trust. The 
clerk shall set the account and report or 
petition for settlement or hearing by the 
court and give notice thereof for the pe- 
riod and in the manner required by sec- 
tion 1200 of this code. The trustee shall 
cause notice of the hearing to be mailed 
to the beneficiaries at their last known 
addresses, as provided in said section 
1200, whether they have requested special 
notice or given notice of appearance or 
not.” 


Conclusiveness of Decree 


HIS section is supplemented by Sec- 
tion 1200 of the same code providing 
that: 


“Upon the filing .. . of an account of 
an executor or administrator or trustee 
... the clerk shall set the same for hear-. 
ing by the court and shall give notice by 
causing a notice to be posted at the court- 
house of the county where the proceed- 
ings are pending, at least ten days be- 
fore the day of hearing, giving the name 
of the estate, the name of the petitioner 
and the nature of the application, refer- 
ring to the petition for further parti- 
culars, and notifying all persons interest- 
ed to appear at the time and place men- 
tioned in the notice and show cause, if 
any they have, why the order should not 
be made. . 

“Proof of the giving of notice must be 
made at the hearing; and if it appears 
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to the satisfaction of the court that said 
notice has been regularly given, the court 
shall so find in its order, and such order, 
when it becomes final, shall be conclusive 
upon all persons.” 


This is further supplemented by Sec- 
tion 1123 of the Probate Code providing 
that such a final decree “shall be conclu- 
sive upon all persons in interest, whether 
or not they are in being.” 

While these code sections could perhaps 
be improved by inserting a provision 
specifying the information which the ac- 
count should contain, and by providing 
that copies of the account be mailed to 
the beneficiaries principally interested, 
this is unnecessary so far as corporate 
trustees are concerned since, so far as 
known to the writer, their administrative 
practice on these matters has always been 
formulated with a view of giving maxi- 
mum satisfaction to their beneficiaries. 


Effects as Interpreted by Court 


HE California cases of Security- 

First National Bank of Los Angeles 
v. Superior Court, 1 Cal. (2d) 749, 37 
Pac. (2d) 69; and Ringwalt v. Bank of 
America, 3 Cal. (2d) 680, 45 Pac. (2d) 
967, in construing these code sections, 
definitely establish the following: 

1. A proceeding for the settlement of 
a testamentary trustee’s account, like 
other proceedings in the probate of a will 
or the administration of an estate, is a 
proceeding in rem, the res being the 
trust estate within the jurisdiction of 
the court. 

2. Absence of a personal notice in such 
proceeding does not deprive any person 
in interest of any of his constitutional 
rights, whether he be resident or non- 
resident, and whether he did in fact or 
could, under the existing facilities for 
communication by mail, have learned of 
the proceeding in time to attend or file 
objections as a result of the notice given. 

3. The notice required (mailing and 
posting) is constructive notice to every- 
one of the pendency of the proceedings 
and a hearing had, and order entered 
pursuant thereto is conclusive upon all 
parties in interest. 

4. The order settling the account, 
whether it be an account at the close of 
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the fiduciary’s relation with the trust 
(“final”), or merely an annual (or in- 
terim) account (“current”), is binding 
on incompetents, minors and unborn 
beneficiaries, although they have not been 
represented by a general guardian or 
guardian ad litem. 


When Order Can Be Set Aside 


5. FTER the sixty days allowed for 

appeal from the order settling the 
account has expired, and after expiration 
of the six months’ period, applicable un- 
der Section 473, Code of Civil Procedure, 
to all judgments, during which relief 
may be granted to a person against 
whom the order was taken as a result of 
his mistake, inadvertence, surprise, or ex- 
cusable neglect, the order may not be set 
aside unless void on its face, or unless 
procured by or as the result of extrinsic 
fraud or mistake. 

6. An order settling an account is not 
void on its face unless it appears af- 
firmatively from the judgment roll that 
the requirements of the statute for giving 
the court jurisdiction, such as the giving 
of notice, were not complied with. When 
the record is merely silent on these mat- 
ters, it will be assumed that everything 
necessary to give the court jurisdiction 
was done. 

7. An order settling an account will be 
set aside by equity where obtained by ex- 
trinsic fraud or mistake. Extrinsic 
fraud is defined as “some fraud prac- 
ticed directly upon the party seeking re- 
lief against the judgment or decree by 
which that party has been prevented from 
presenting all his case to the court,” or 
“fraud which has prevented the cause 
from having been fully considered on its 
merits.” 

Other California cases, in applying 
these principles to situations of the sort 
which habitually confront testamentary 
trustees, and defining their limits, have 
held, with reference to the effect of an 
uncontested settlement of a testamen- 
tary trustee’s current or final account, 
as follows: 

Such settlement of an account show- 
ing an erroneous payment from corpus 
to- a beneficiary is res adjudicata as 
to the propriety of that payment. How- 
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ever, it does not have the incidental ef- 
fect of adjudicating that the beneficiary’s 
interest is vested or that other similar 
payments to him in the future would be 
proper. In other words, such settlement 
is conclusive only as to the actual prop- 
erty involved and does not establish a 
rule of law which will control in the 
later administration of the trust. (Es- 
tate of Blake, 157 Cal. 448; 108 Pac. 287 
(1910) ). 

Such settlement of an account showing 
expenses paid from corpus is res adjudi- 
cata as to the propriety of making the 
payment from corpus rather than income. 
(Estate of Scrimger, 188 Cal. 158; 206 
Pac. 65 (1922)). 

Such settlement of an account showing 
dividends paid to a life tenant is res ad- 
judicata as to the propriety of so paying 
them rather than retaining them in cor- 
pus. However, where the payment was 
erroneous, the trustee may be authorized 
to withhold sufficient from future income 
to restore to corpus the amount improp- 
erly disbursed. (Estate of Filert, 131 
Cal. App. 409; 21 Pac. (2d) 680 (1933) ). 

Settlement of trustee’s account show- 
ing payments to beneficiary of a spend- 
thrift trust, after filing of a creditor’s 
bill against the trustees by creditors of 
the beneficiary, is not, however, conclu- 
sive as to the propriety of such payments 
as against the creditors, who were not 
parties to the accounting proceeding. 
(Canfield v. Security-First National 
Bank of Los Angeles, 97 Cal. Dec. 228; 
87 Pac. (2d) 830 (1939) ). 

Such settlement of an account contain- 
ing a brief description of investments 
then held in trust is res adjudicata as to 
the legality and economic merit of said 
investments (McLaughlin v. Security- 
First National Bank of Los Angeles, 20 
Cal. App. (2d) 602; 67 Pac. (2d) 726 
(1937)), and conclusive against the 
claim that trust participation certificates 
purchased for the account were issued in 
violation of the Corporate Securities Act 
(Ormerod v. Security-First National 
Bank of Los Angeles, 21 Cal. App. (2d) 
362; 69 Pac. (2d) 469 (1937)), and is 
a clearance to the trustee for failure to 
sell depreciating investments (Ringwalt 
v. Bank of America, supra). 
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Defense of Res Adjudicata Proper 


OOKED at from the trustee’s stand- 

point, the California cases may be 
summarized by saying that the uncon- 
tested settlement of a testamentary trus- 
tee’s current or final account, after time 
for appeal and the six months provided 
for by Section 473, Code of Civil Pro- 
cedure, have expired, affords the trustee 
complete protection against future at- 
tempts by any beneficiary, born or un- 
born, to surcharge it for breach of trust 
on account of any act, omission or situa- 
tion shown or reported in the account 
with reasonable definiteness and clarity. 
An exception exists where the order of 
settlement is void on its face, as for ex- 
ample, where it appears from inspection 
of the judgment roll that it was given 
without proper notice or where said order 
was procured as a result of “extrinsic” ’ 
fraud or mistake. 


Numerous other situations will, no 
doubt, occur to the reader wherein testa- 
mentary trustees may, with propriety and 
clear conscience, expect to rely on the de- 
fense of res adjudicata. Clearly, there is 
no reason in law, public policy or ethics, 
why a trustee should not be permitted to 
obtain clearance by such settlement prior 
to the time when the memory of its acts 
and its reasons for acting have grown 
dim in the minds of all. This is recog- 
nized in Sections 220 and 260 of the Re- 
statement of Trusts which, though omit- 
ting a full discussion of the subject (on 
the round that it is properly a part of the 
law of res adjudicata rather than of 
trusts), provides as follows: 


“§ 220. DISCHARGE BY DECREE 
OF THE COURT. The beneficiary may 
be barred by a decree of the court from 
holding the trustee liable for a breach of 
trust.” 

“$260. SETTLEMENT OF AC- 
COUNTS. The trustee is entitled to have 
the accounts of his administration of the 
trust examined and settled by the court.” 


Indeed, it seems that common princi- 
ples of fairness require that a trustee 
(not only of a testamentary trust but for 
that matter, of a private trust) should 
be able, after a full disclosure, to obtain 
such intermediate clearance. 
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Benefits to Estate at Nominal Cost 


OOKED at from the beneficiary’s 

standpoint, the code sections above 
mentioned recognize in explicit language 
the right of a beneficiary to compel a 
trustee to file an account once every six 
months. In practice, most beneficiaries 
find it satisfactory if the trustee accounts 
once each year, and in most counties trus- 
tees are required to do so by court rule. 
Upon filing of the account, it is, in Los 
Angeles County: at any rate, audited by 
the court before an order of settlement 
is made, and this in itself affords con- 
siderable protection to absentees and per- 
sons not sui juris. Nor is this the limit 
of the benefit derived by the beneficiary, 
since the court has power to render its 
order surcharging the trustee where a 
breach of trust has been committed, 
either on its own motion or in response 
to written objections filed by the bene- 
ficiary. 

Moreover, it is a distinct advantage of 
the system, from the beneficiary’s point 
of view, that the foregoing benefits are 
obtained at slight expense, since the en- 
tire cost of the average accounting con- 


sists only of the fee of the attorney for 
preparing the report and petition to the 


court. In the ordinary trust, in the in- 
stitution with which the writer is con- 
nected, this runs to about $50, may be as 
low as $25, and seldom if ever, even in 
the largest trusts, exceeds $100 to $150. 
The county clerk makes no charge to the 
trust for posting notice of the hearing, 
nor is it the practice of trustees to charge 
for mailing the notice or sending a copy 
of the account to the beneficiaries prin- 
cipally interested. 


There is thus available to the beneficia- 
ries a simple and inexpensive remedy for 
enforcing proper trust administration 
and for obtaining an order surcharging 
the trustee. Moreover, the procedure 
has the advantage of being speedy. In 
most counties petitions or accounts filed 
under this section are heard within two 
weeks, and even in those counties where 
court calendars are congested, no more 
than four weeks is required, unless there 
is a contest. Speed, simplicity and eco- 
nomy are, in the opinion of the writer, 
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of major importance in any jurisdiction 
where trustees are called upon to handle 
trusts of relatively small size. Unless 
they are present, the burden of expense 
upon beneficiaries will inevitably be out 
of proportion to the benefits and will con- 
stitute a stronger argument against the 
enactment of legislation of the type dis- 
cussed. The proposed Uniform Trus- 
tees Accounting Act may be open to some 
criticism in this respect. 


The Powder Keg of Potential Liability 


ENTION has already been made of 

the desirability that trustees of 
private trusts find some clearance, from 
time to time, for their acts, correspond- 
ing to that accorded to testamentary trus- 
tees by orders settling their accounts. 
The Uniform Trustees’ Accounting Act 
provides that unless the Trustor states 
otherwise in the declaration, the accounts 
of such a trustee must be settled in court 
in much the same manner as those of a 
testamentary trustee. This provision has 
met with considerable opposition from 
trust officers on the ground that it will 
tend to cause said trusts to lose their 
private character and will introduce a 
new expense into their administration. 
This is an appropriate place to suggest 
that the matter might be taken care of 
by inserting in the declaration of trust, 
when it is prepared, a clause similar to 
the following: 


“The trustee shall semi-annually ren- 
der to each beneficiary at the time parti- 
cipating in the net distributable income 
and/or principal of this trust, an account, 
in its usual customary form, of its ad- 
ministration of this trust; and each such 
account shall be conclusively deemed cor- 
rect and proper and a full discharge to 
said trustee as to all matters and acts 
shown and stated therein, unless within 
one hundred eighty (180) days after re- 
ceipt thereof such beneficiary or benefi- 
ciaries shall notify the trustee, in writ- 
ing, of any exception or objection there- 
to.” 


While this clause would not, it seems, 
be binding on persons not sui juris, it 
should have the intended effect as to oth- 
er beneficiaries and would appear to be 
amply justified by the same arguments 
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which support the res adjudicata doc- 
trine in connection with testamentary 
trusts. 

The real tests of the value of any sug- 
gested accounting procedure are its sim- 
plicity, its fairness to all concerned, its 
inexpensiveness, and its finality. These 
results are obtainable and are valuable. 
Without a legal clearance for good trust 
administration, judged by reasonable 
standards at the time it is performed, the 
corporate fiduciary continues to store up 


Bright Spots 


Despite political wrangling, hot weath- 
er and “the foreign situation” American 
business is again showing real indica- 
tions of renewed life. 

A few bright spots appearing on our 
recent horizon comes from the National 
City Bulletin which stated that profits of 
365 important industrial corporations in 
the first half of 1939 totaled $397,000,- 
000 or just double the earnings reported 
by the companies for the first six months 
of 1938. 


The Federal Reserve index of produc- 
tion has risen from a depression low of 
76 in May 1938 to an estimated 100 for 
July. No estimate has been made for 
August; however the weekly business 
barometer of the New York Herald Tri- 
bune indicates that the trend is contin- 
uing. This latter index has a record of 
forecasting the course of the Reserve 
Board index with unusual fidelity. 


Without a world crisis of some sort it 
is believed the trend will continue 
throughout the year. The fall will 
bring the harvest period of greatest im- 
portance to the country and this money 
will help materially in continuing the 
“swing.” Additional support will be 
given by the important automotive in- 
dustry which goes into production on its 
1940 models in September. 


George Pratt, general sales manager 
for the Hudson Motor Company, recently 
sounded a key note that probably indi- 
cates the industry as a whole when he 
said: “June showed a gain (in Hudson 
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a reservoir of potential liabilities which, 
with the years and changing laws and 
concepts, may well give management the 
deepest concern. Nor are these growing 
hazards adequately reflected in our cur- 
rent fee schedules so that when and if 
they do occur we shall have adequate re- 
serves set aside out of our earnings to 
meet them. The best remedy is a pre- 
ventative one. Let us get legally and 
justly discharged from all future claims 
through proper accounting. 


In Business 


cars) of 40 per cent over June of last 
year and July showed a gain of 42 per 
cent. Stocks in dealers hands are 36 
per cent below the like period last year. - 
Domestic orders on the new models, re- 
ceived before any cars have gone to the 
field and based only on pictures and de- 
scription, are 206 per cent above the al- 
lotment.” 


Packard has announced their advance 
orders from dealers is the greatest in the 
history of the company. 


The Federal Reserve Board announced 
that department store sales were 4 per 
cent higher for the first seven months 
than the corresponding period for last 
year. For July advances were reported 
for every Federal Reserve District dur- 
ing the month except the Dallas district 
which remained unchanged. 

According to a compilation by The 
New York Times, sales of thirty-three 
leading chain stores for the first seven 
months of 1939 showed a 9.4 per cent 
gain over 1938. 

Perhaps the most important basic ele- 
ments in the present business improve- 
ment are characterized by The Herald 
Tribune, which stated they were: “(1) a 
wholesome inventory situation in the con- 
sumption goods industries, (2) the com- 
parative stability of production costs 
and prices (whose abnormal rise was 
mainly responsible for the collapse of 
business two years ago) and (38) im- 
proved business sentiment in the last few 
weeks. 
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ESTATE ATTORNEYS AND NEW BUSINESS 


INCE the greatest proportion of trust business originates from your 

local attorneys (and more and more is coming through informed 
life underwriters), an economical and effective CONTACT plan is 
essential. When it is possible to combine, with good-will promotion, 
information and discussion which is vital to the preparation of work- 
able estate plans and wills, a doubly profitable relation is assured. 


Two years ago a prominent Eastern trust company originated the 
plan of sending subscriptions of TRUSTS and ESTATES to a picked 
list of 125 local attorneys, life underwriters and C.P.A.s with their com- 
pliments. Their renewal for the third year, and adoption by several 
other banks prove that the program is definitely successful. 


To encourage these contacts and promote profitable fiduciary busi- 
ness, TRUSTS and ESTATES offers group subscriptions at the half-price 
rate of $2.50 a year. This applies to all over the first four subscriptions 
billed to any one bank. Thus, for an annual outlay of only $250. your 
institution may have TRUSTS and ESTATES sent every month to 100 
key men in your community. (The four preliminary subscriptions are 
at the regular rate of $5. each). 


This public relations plan is Direct, Economical and Effective, the 
more so as the articles and discussions represent the views of impartial 
legal as well as trust authorities. Moreover, your readers—the spheres 
of greatest influence on your trust business—are kept currently informed 
through your bank’s courtesy and a valuable entree is gained EVERY 
MONTH, with but one initial and nominal cost. 


The magazines will be mailed direct—at our expense. All you need 
do is send us the list of names. 
TRUSTS and ESTATES 


50 EAST 42nd STREET 
NEW YORK 





Estate Ownership of Real Estate 


Future. Depends on Management’s Answer to Challenge of 
Existing Conditions 


H. P. HOLMES 
Certified Property Manager, Detroit, Michigan 


It has not been the intention of Mr. Holmes to paint a pessimistic 


picture of real estate in trust portfolios. 


He merely calls a spade a spade. 


Mr. Holmes points out that modernization is only a partial solution to the 


problem and in many cases may not be a solution at all. 


He brings out 


the necessity of placing properties in the charge of capable executives 
who will carefully analyze each problem before taking action and who will 
approach the solution without prejudice and without delay, otherwise un- 
necessary losses may result from dumping the properties on the market 
at needless sacrifice prices; or good money may be thrown at what is al- 


ready bad.—Editor’s Note. 


HE portfolio of a trust company may 

contain almost anything that at some 
time was considered to have had value. 
The contents of such an estate may have 
been assembled by an individual over a 
long period of time without any definite 
plan and, because of a change in circum- 
stances, converted into a trust. It may, 
on the other hand, have been developed 
by a trustee and be the result of a care- 
fully worked out plan designed and di- 
rected by a trained and experienced per- 
sonnel. 

There are four general ways whereby 
real estate becomes a part of the assets 
of an estate— 

By out-right purchase for investment 

By mortgage foreclosure 

By inheritance and 

By first purchas- 
ing it for residential 
or non-profit use 

The extent of real 
east holdings in pro- 
portion to the total 
varies greatly. Gen- 
erally the present- 
age is greater in the 
estates assembled by 
the individual and 
later turned over to 
a trustee. Many trust 
executives of today 
look with disfavor 
upon real estate as a 


good estate asset. Many estates in the 
past have been set up without giving’any , 
authority to buy or sell real estate. Mort- 
gages in limited percentages were a com- 
mon form of investment in the past and 
when they were acquired it did not seem 
possible that foreclosure would be the 
final result. Inheritance in some in- 
stances brought real estate into the pic- 
ture, although not to any great extent, 
considering estates as a whole. 

Lastly, and perhaps least in proportion 
to the total, there are homes purchased 
with no thought of producing income, 
that have become obsolete or in some 
way unattractive in the minds of the 
owners. These homes have been left be- 
hind to be rented or disposed of in the 

best possible man- 
ner. Here, again, 
conditions have var- 
ied greatly with the 
result that some of 
these homes have 
been almost total 
losses while others 
have been the foun- 
dations of new for- 


ts tunes. 
Y, \ 4 Characteristics of 
Real Estate 


EAL estate has 
special charac- 
teristics which dis- 
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tinguish it from other commodities. 
The most important of these is that 
its location is never changed; and 
this fact is largely responsible for 
certain economic and legal distinc- 
tions. It differs from every other 
parcel, even from adjacent properties. 
It is affected by transportation facilities, 
in the case of dwellings—as to how ac- 
cessible it is to the employment of the 
occupants; and with industrial plants, 
offices, etc., as to how convenient it is to 
the residential sections, and generally, 
with its relation to social centers, civic 
improvements and other parts of the city 
and country. 

Each building is a product of labor 
and material and in turn the material 
is the product of other labor and mate- 
rial, all of which varies in character and 
quality. Each building differs from the 
others in design, size, age, quality of con- 
struction, character of maintenance, etc. 
Because of these facts, it cannot escape 
the effects of changes in the neighbor- 
hood, the city and the region. A sale 
cannot be effected or the income im- 
proved by removal 'to another market. 

Typical investments in real estate rep- 
resent thousands rather than a few dol- 
lars. A part of the investment is land 
which is usually thought of as being in- 
destructible and the useful life of the 
building may be from twenty-five to one 
hundred or more years. The investor 
who purchases a piece of real estate us- 
ually believes that over the period repre- 
senting the remaining economic life of 
the property he will receive his original 
investment back plus a satisfactory in- 
crease or profit. 

As a result of these special character- 
istics, it can be seen that real estate 
cannot escape from the constant changes 
that are taking place in the neighbor- 
hood, the city and the region. The mar- 
ket is limited because of its size, because 
the product cannot be moved, or because 
it is directly influenced by local demand. 

The most complete form of ownership 
of land is the fee simple estate. But in 
the ownership of real estate, the exclu- 
sive right of the owner does not exist 
because of use restrictions placed upon 
the land and because the state reserves 
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the right to levy and collect taxes, to 
exercise police protection, and to take 
over the land for its own use under the 
right of “eminent domain.” 


Quality of Older Structures 


HROUGHOUT the country almost 

no income producing properties have 
been constructed in the past ten years. 
Assuming that the average useful life 
of the existing properties is fifty years, 
it might be reasonable to conclude that 
the remaining economic life of these 
average properties could be estimated 
at twenty-five years. Some of these 
buildings have been consistently main- 
tained, many have been neglected, and 
others are beginning to show signs of 
depreciation and obsolescence due to 
neighborhood, city and regional changes. 
Income from these properties during the 
last ten years has been very much cur- 
tailed, with the result that properly 
maintained buildings are the exception 
rather than the general rule. 

The majority of buildings now held 
by insurance companies, banks, and 
trusts are those which have suffered most 
from loss of income, because most of 
them have been acquired through fore- 
closure of mortgages. The others either 
survived the depression, were refinanced, 
or have been sold by the mortgagees at 
acceptable prices. 

If this reasoning is logical, it is safe 
to conclude that properties now owned 
by insurance companies, banks, and trust 
estates may be classified as— 

1. Older than average buildings 

2. Those that are physically handi- 
capped 

3. Those that have been products of 
poor judgment from their inception, or 

4. Those that are the victims of other 
adverse influences 

In other words, institutions and trus- 
tees have had forced upon them prop- 
erties which represent a large percent- 
age of the sick, the lame, the halt and 
the blind in the property population 
of the country. Many of these, in their 
present state, are being operated at a 
loss. Others, while producing more than 
it actually takes to keep them occupied, 
cannot present a net operating profit 





TRUSTS and ESTATES 


which will justify an economic value 
equal to the acquired cost. 


‘Mistake Structures’ of the Boom Era 


GREAT number of these structures 

of lesser age were constructed dur- 
ing a “boom period.” Architects and 
builders raced against time to create the 
greatest possible quantity. No coopera- 
tion was sought from experienced prop- 
erty managers—secretive competition 
was the only recognized virtue. Insuf- 
ficient stress was placed upon planning, 
especially in regard to functionalism. 
Expression in many instances was given 
free range only in what amounted to a 
meaningless and artificial ornateness. 
The value of service was measured by 
speed, and quality was, of course, a sec- 
ondary matter. 


Most buildings constructed during this 
period were built with a grand and glor- 
ious spirit of freedom and without any 
self restraint on the part of the promo- 
ters, who were largely inspired by greed. 
Responsibility centered only in the con- 
summation of sales, which often ended 
with unloading upon the unsuspecting 
public the gold edged certificates called 
“bonds.” Most construction jobs set 
new speed records and efficiency was con- 
ceded only if the next job was thrown 
together faster than those in the past. 


During this period, a rag _ peddler 
could buy a lot in any kind of a location, 
and, after making a4 down payment on 
the lot, engage an incompetent draftsman 
to prepare a set of plans that would “get 
by” the city and state codes. Loans were 
easily secured for enough or more than 
enough to stumble through the construc- 
tion of the building. An ignorant jani- 
tor was then put in charge of the prop- 
erty, and for a time it produced money in 
spite of the fact that this procedure was 
full of errors from the beginning. Most 
of these properties were built for specu- 
lation and quick turn-overs, rather than 
as a planned investment over a long 
period. These “mistake structures” are 
still standing and represent no small part 
of the real estate ownership problem of 
today. 


.ing us. 


SPECIALISTS IN 


AUCTIONS 


OF ANTIQUES. ART, 
JEWELRY, LIBRARIES, Etc. 


Trust officers have long recognized our 
fine facilities and location for the dis- 
persal of estate properties, and our 
special department for appraisals and 
inventories. Your inquiry is invited. 


E. P. and W. H. O'Reilly, Auctioneers 


LAZA 


P,t GALLERIES, Inc. 


9-13 EAST 59th STREET. NEW YORK 
ESTABLISHED 1916 


Member of Antique & Decorative Arts League 


New Trends 


HAT to do with these properties 
presents many perplexing problems, 

for, in addition to their “below par” 
characteristics which make them unable 
to meet the competition of existing struc- 
tures, there are other influencing factors 
which have come or are coming into to- 
day’s picture. Up to this point we have 
been retrospective in our discussion. 
Parts of this situation are simply the 
result of the passing of time. Some are 
the particular products of the boom and 
depression periods of the business cycle. 
The aging of properties always brings 
on problems of modernization, but today 
we find that new problems are confront- 
Conclusions heretofore accepted 
as final have developed into a mere start- 
ing point. Even though the reasoning 
processes of the past may still be applic- 
able, the entire scope of modernization 
has been broadened. The problems of 
today and tomorrow will require even 
more careful analysis, more drastic 
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changes, and more careful application of 
sound principles. 

No special powers of prediction need 
be claimed in saying—Unless inflation 
or unpredicted prosperity overtakes this 
country reasonably soon, we will find in- 
creasing numbers of these existing prop- 
erties in increasingly precarious posi- 
tions. So far, comparatively little mod- 
ernization has been done. Up to the 
early part of 1937, supply and demand 
maintained a fair equilibrium, and, as a 
consequence, occupancy at reduced prices 
was held at a fairly high level. Rental 
values dropped to a point where under 
former conditions the net returns did 
not attract private capital in the con- 
struction of new buildings. 

From now on, however, we must rec- 
ognize not only the old competition, but 
many kinds of new competition that have 
not been with us before. 

As a result of many conditions born 
of the depression and the “New Deal,” 
investors: became very hesitant about 
new ventures. Money lenders begged for 
chances to invest their money in risks 
that they dared to take. Interest rates 
dropped and loan bonuses vanished. Still 


little capital was attracted by the build- 
ing industry because of the unattractive 
earning prospects of the proposed pro- 
jects. 


Government Influences 


ERY little new construction was ac- 

complished until the government 
stepped into the picture with insured, 
high percentage, and long term loans. 
This undertaking on the part of the gov- 
ernment, inspired as it was to create re- 
employment of labor and provide better 
opportunities for the unfortunate and 
underprivileged, has resulted in obvious 
benefits to many individuals and con- 
cerns, to workmen, and to those desirous 
of owning real estate. At the same time, 
however, out of this program have come 
new circumstances which present new 
and difficult problems to what might be 
called the “industry of owning old in- 
come real estate.” It is as an old in- 
dustry competing with a new one. From 
a physical standpoint alone, the old has- 
n’t a chance. So the only possibility of 
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successfully competing can come through 
the application of superior intelligence 
resulting from study and experience. 

The new industry, or the new projects, 
have been aided by many advantages that 
were not available to the old buildings 
when they were constructed. The orig- 
inal cost is less because of lowered in- 
terest rates, no loan bonuses, and in 
many cases because of quantity produc- 
tion and improved methods. The gov- 
ernment has attempted to eliminate many 
of the mistakes of the past by insisting 
upon better planning of the entire pro- 
ject, better quality of construction, less 
concentrated uses of land, and the limit- 
ing of promoters profits for the purpose 
of eliminating unscrupulous speculators. 
These are some of the influences and 
conditions that have helped the new in- 
dustry of building and owning real 
estate. 

As in most cases, there are two sides 
to the question—and it is the other side 
with which we are most concerned in 
this discussion. Out of this vast activity 
on the part of the government have come 
adverse influences and serious situations 
when the ownership of the older existing 
properties is considered. 


Two Kinds of Promoters 


OVERNMENT _ recommendations, 

policies, and activities have been 
based upon country wide surveys and in 
many cases it would appear that their 
activities in a certain city or region 
have been based upon these broad con- 
clusions rather than upon the local re- 
quirements. The fact that there may be 
an acute shortage of livable dwellings in 
Kentucky and Tennessee should not in- 
fluence the building industry in Michi- 
gan or the New England States. The 
mountaineers, quite likely, never have 
had good enough homes and until their 
economic situation improves they never 
will be able to afford what they should 
have. In states and cities where the 
population is on the decline, these par- 
ticular facts should be carefully consid- 
ered before an over-supply is created. 
Otherwise, great waste and loss will oc- 
cur in the use and ownership of the older 
properties. 
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While the greed of the old promoter 
speculator has been to some extent elim- 
inated, a new type of greed has entered 
the picture. Political influence, govern- 
ment propaganda, dreams of architects 
and builders, and the inclination of some 
realtors to follow the line of least re- 
sistance, have resulted in many instances 
in the creation of a new over-supply. 

New homes have been built when thou- 
sands of usable homes have been begging 
for new owners. Not only have the old 
homes lost their occupants, but the at- 
tractive terms on which new homes can 
be purchased have drawn many renters 
who were formerly residents of multiple 
dwellings into the ownership class. New 
multiple dwellings have been, and are be- 
ing, built which will make further in- 
roads on the existing rental space for 
sale. 


The Art of Holding the Bag 


rWHE entrance of the government into 

the loaning field has resulted in the 
shifting of the responsibilities of owner- 
ship. The long term, high percentage 
loans have made it possible for the build- 
ers to sell homes with 10% down and 
monthly payments of less than one per 
cent. This method of selling transfers 
the element of risk from the purchaser 
(new owners) to the maker of the loan. 
Such sales are not sales, but long term 
leases with options to buy. If every- 
thing goes along all right, the option is 
exercised; but if something unforeseen 
happens, the mortgagee is left holding 
the bad and must absorb the loss. 

The new investment projects, while 
apparently sound in some cases, are many 
times the result of an attempt to force 
a solution of what otherwise would be 
a lost cause. Taxes upon real estate in 
this country have become such a burden 
that many owners of property are just a 
jump ahead of confiscation and they are 
willing to gamble their questionable 
equity against possible relief. Even 
though the property may be free and 
clear of other liens, the ownership of it 
cannot survive. 

Here, again, the. long-time high-per- 
centage loan places the greater part of 
the responsibility upon the mortgagee. 


When Bank Presidents Say: 


Such results have made The Purse Com- 
pany the oldest and largest institution 
specializing in Trust new business devel- 
opment in America. @ Purse programs are 
individually prepared to meet your particu- 
lar needs. @ Will you permit us to present 
complete details for your consideration? 


THE PURSE COMPANY 


CHATTANOOGA * LOS ANGELES 
NEW YORK e CHICAGO e BOSTON 
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In other words, the government is assum- 
ing more and more the functions of the 
entrepreneur, except that it does not ben- 
efit directly in the profits therefrom and 
the losses must be absorbed by the tax- 
payers. 

This nationwide activity on the part 
of the government has cost and is cost- 
ing a staggering sum. Under the-old 
regime, the cost of a project was born 
by those directly connected with the pro- 
motion and financing of it. The survival 
of the fittest was the law that governed. 
Now we have what has been called “a 
new encroachment upon the private in- 
dustry of owning real estate” and it is 
subsidized housing. Millions of the tax- 
payers’ money have been made available 
for experimental purposes under the 
guise of “the good of humanity.” The 
direction of these experiments (due rec- 
ognition should be given to many capable 
and conscientious government represen- 
tatives) in many instances has been 
placed in the hands of incompetents—in- 
capable of survival in the fields of pri- 
vate enterprise. 


Competition—not Conservation 


N THE case of subsidized housing, 

the “old industry” is being forced to 
support a new competition that further 
reduces their possibility of survival. 
These new projects are supposed to erad- 
icate slums, but instead, by means of 
unfair competition, new slums are being 
created. Such a situation could largely 
have been avoided by more strict super- 
vision of private owners taking unfair 
advantage of under supply, by condemn- 
ing dwellings uninhabitable, by reducing 
the tax burden, and by making loans 
available for the rehabilitation and mod- 
ernization of existing structures. 


The situation as it is, from the posi- 
tion of the owner of the old property, is 
that he is being attacked on all fronts. 
New supply creates new and more vacan- 
cies. Increased vacancies make it im- 
possible to properly maintain the prop- 
erties, thereby making them unattractive 
to any but a less desirous and less pros- 
perous clientele. Increased tax burdens 
which are not limited to the direct real 
estate tax are creating heavier burdens. 
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The new projects are not providing hous- 
ing for the really unfortunate because 
their income is not suffcient, or their jobs 
are not permanent, or they are not mar- 
ried, etc. 

The conclusion brings us to the reali- 
zation that the original intent of these 
federal measures, the stimulating of in- 
dustry, is no longer true if we consider 
the owning of income real estate an in- 
dustry. Therefore, we are torn between 
two possibilities—either to denounce 
these measures as detrimental to indus- 
try—or to separate the older existing 
properties from the new and proposed 
projects and recognize each as a separate 
and competitive industry. 


In the solution of the old property 
problem we must recognize other new 
influences—such as advances in trans- 
portation facilities, leisure time of the 
working classes, new inventions and 
methods of construction, new hazards, 
better ways of solving the same problems 
that have been solved before, and many 
more problems—some of which are with 
us now but have not yet been recognized. 


Measure the Prospects Now 


T IS reasonable to assume that the 

question uppermost in the minds of 
all who are attempting to safeguard the 
ownership of the older “below par” par- 
cels of real estate is, what can we do 
about it? Experiences of the past do not 
suggest many solutions because most of 
the influencing factors appear to lie with 
the many changes of present and future 
trends. The situation does not, however, 
call for further pessimistic delaying. If 
it is evident that a piece of property has 
no future, then this fact should be ad- 
mitted and the books of account should 
be adjusted accordingly. If a moderni- 
zation program will preserve or recover 
the value of the asset, such a program 
should be started without delay even 
though it may be necessary to borrow 
funds to accomplish it. Finally, if a 
new project is the best solution, then the 
old building should be wrecked so that 
the owner may join the ranks of the 
“new building” industrialists. 

Every old “below par’. property pre- 
sents a problem and it is not a problem 
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that will stand still and wait for a con- 
venient time for solution. If forces are 
being directed against it, the first stra- 
tegic move lies in the recognition and the 
measurement of these forces. 


The property owners are no longer sat- 
isfied with the old “rent collector” con- 
ception of property management, and 
what is more important, they cannot be 
if their investment is to survive. The 
management .of real estate should not be 
left in the hands of executives who may 
be untrained as to procedure or preju- 
diced in their conclusions. 


Only through analysis and research 
can we hope to safeguard these invest- 
ments. Though we may no longer, in 
many cases, be able to enhance values— 
in the old and accepted sense of the 
term, qualified property managers can 
at least point the way for future activi- 
ties on a practical basis. 


Making Older Properties Appeal 


Before there can be any real revival in 
new home construction, there must first be 
created an increased interest and demand 
in old properties, believes C. T. S. Keep, 
President of Previews, Inc., The National 
Real Estate Clearing House. 


To bring about increased interest in older 
properties it is incumbent upon real estate 
brokers to intelligently merchandise these 
dwellings. 

“Large display advertisements are used 
in the newspapers to focus attention upon 
new home developments but old properties 
are dismissed with a few lines of agate 
type in the classified section. 


“There are many points that can be 
stressed to bring about increased interest in 
older homes. There is the investment fea- 
ture—-virtually every used house on the mar- 
ket today can be purchased at a low and 
bargain price. One can achieve just as 
much ‘kick’ out of remodeling an old house 
as in building a new one—and at consider- 
ably less cost. Older properties are in old, 
established neighborhoods. The home buyer 
can know definitely the neighborhood trends, 
zoning regulations, etc. Shopping centers 
and transportation facilities are fully estab- 
lished. In brief, the purchaser can obtain a 
clear and complete picture of the property 
-as well as of its future value. 
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Real Property Financing 


Study of uniform legislation to provide 
for simplified mortgage instruments, simpli- 
fied foreclosure proceedings and adequate 
protection of the mortgagee, has for several 
years engaged the attention of the Commit- . 
tee on Real Property Financing, Section of 
Real Property Probate and Trust Law, 
American Bar Assn. Chairman Horace Rus- 
sell, of Chicago, reported on the progress 
of the Uniform Mortgage Act drafted by 
the Committee, which is now on the agenda 
of the National Conference of Commission- 
ers on Uniform State Laws. Under the 
proposed Act, it is estimated that mort- 
gagors will savé at least 2 to 3 million dol- 
lars per annum in recording fees. 

Foreclosure procedure in about one-third 
of the States is most deplorable, according 
to the Committee, so much so that business 
men and others are becoming disgusted with 
the law and the Bar. With respect to the 
commercial mortgage problem, something 
must be done by the Bar; the responsibil- 
ity cannot be shifted to the State and 
Federal Legislatures. 


consistencies 


Home mortgages totaling 396,158 and 
amounting to $1,087,822,000 were recorded 
in American cities and towns during the first 
four months of 1939, the Division of Re- 
search and Statistics of the Federal Home 
Loan Bank Board reported recently. 

Savings, building and loan associations 
accounted for 30 per cent of the dollar vol- 
ume. Banks and trust companies were sec- 
ond with 25 per cent and individuals third 
with 19 per cent. Insurance companies had 
about 9 per cent of the recordings, mutual 
savings banks about 3 per cent, and the 
group of miscellaneous other mortgagees 
had about 14 per cent. 





Public Relations in Trust Business 


Preview of Pacific Coast Trust Conference Program 


UBLIC relations aspects of the trust 

business will constitute the major 
theme of the Pacific Coast and Rocky 
Mountain States Trust Conference to be 
held at the Biltmore Hotel, Los Angeles, 
September 19-20th. This seventeenth 
regional meeting, under the auspices of 
the Trust Division, American Bankers 
Association, is to be under the general 
chairmanship of L. H. Roseberry, vice 
president and manager of the trust de- 
partment, Security-First National Bank 
of Los Angeles. The Southern Califor- 
nia Trust Officers Association will act as 
host to the delegates. 

The program announced by division 
president Samuel C. Waugh, executive 
vice president and trust officer, The First 
Trust Company, Lincoln, Nebr., presents 
speakers representing influential lay 
groups, who will discuss the viewpoints 
of the attorney, the family and the busi- 
ness man: 


The Trust Institution and the Law- 
yer. Charles A. Beardsley of Oak- 
land, Calif., President, American 
Bar Association. (Tuesday A. M.) 

The Trust Institution and the Fam- 
ily. Mrs. Thomas H. Richards, 
president, California Federation of 
Women’s Clubs. (Tuesday P. M.) 

The Trust Institution and the Busi- 
ness Man. A. J. McFadden, presi- 
dent, California State Chamber of 
Commerce, Santa Ana, Calif. (Wed- 
nesday A. M.). 

Present-Day Public Relations. Lane 
D. Webber, tax counsel, Southern 
California Edison Company, Los 
Angeles. (Tuesday P. M.) 


Attention to legal aspects of trust ad- 
ministration will be given in the follow- 
ing: 


Uniform Principal and Income Act. 
Walter L. Nossaman, trust counsel, 
Security-First National Bank of 
Los Angeles. (Tuesday P. M.) 


Recent Legal Decisions Affecting 
Fiduciaries. M. J. Rankin, chief 
counsel, Title Guarantee and Trust 
Company, Los Angeles. (Tuesday 
P. M.) 

Question Box. Ralph H. Spotts, as- 
sociate counsel, Title Insurance 
and Trust Company, Los Angeles, 
Leader. (Wednesday P. M.) 


Division officers will discuss broader 
matters of policy at the opening session 
on Tuesday: 


Expanding Frontiers. Samuel C. 


Waugh. 


Our Next Year’s Work. Roland E. 
Clark, vice president, Trust Divi- 
sion, American Bankers Associa- 
tion, and vice president, National 
Bank of Commerce, Portland, Me. 

The Early Education of Your Cus- 
tomers. Carl W. Fenninger, chair- 
man, Executive Committee, Trust 
Division, American Bankers Asso- 
ciation, and vice president, Provi- 
dent Trust Company, Philadelphia, 
Pa. 


The closing session will be a question- 
box period devoted, in addition to legal 
matter referred to above, to 

Investment Questions. B. B. Brown, 

vice president, trust officer, and 
secretary, American Trust Com- 
pany, San Francisco, Leader. 

Administration and Policy Questions. 

Walter E. Bruns, trust officer, Bank 
of America National Trust and 
Savings Association, San Jose, 
Leader. 


The annual banquet will be held on 
Tuesday evening and arrangements are 
being made for an outstanding speaker. 


Two crack Canadian Pacific steamships 
have been chartered by Seattle banks for 
a mid-Convention cruise during the Sep- 
tember meeting of the American Bankers. 
Association. 
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Prospective and Retrospective Wisdom 


Determining Trustee Responsibility in Declining Markets 


BARNIE F. WINKELMAN 
Member of the Philadelphia (Penna.) Bar 


NEVITABLY, courts fall into incon- 

sistency in any endeavor to chart an 
exact investment course for trustees. 
Most obvious is the assumption that the 
fact of loss in an investment connotes 
imprudence. In spite of judicial admon- 
itions against “hindsight,” a certain 
smugness creeps into the law. There is 
an assumption that the vantage point of 
looking back qualifies every judge as an 
expert. 

For example, the highest court of 
Pennsylvania recently surcharged the 
guardian of a trust estate for failure to 
dispose of nonlegal securities, which had 
been left by the testator.! The decision 


is of singular importance to fiduciaries, 
and must focus attention upon difficult 
problems of trust management, in which 
the legal path is by no means clear. A 


resume of the facts is in order. 

Harry W. Seamans died on January 
14th, 1929. His estate contained num- 
erous common stocks of leading railroad 
and industrial corporations, as well as 
bank and trust company securities.* In 
September, 1930, these securities came 
into possession of the guardian, who re- 
tained them until April, 1936, when the 
oldest minor came of age. 

In charging the guardian with a part 
of the depreciation in the value of those 
securities over the six year period, the 
Court recognized the unprecedented econ- 
omic conditions with which the guardian 
had been confronted. “Even the most 
prudent men,” it admitted, “not foresee- 
ing that still worse times were ahead, 
optimistically retained their falling se- 
curities.” It emphasized that trustees 
need not rush into a conversion of the 


1. Seamans’ Estate, Appeal from Orphans Court 
of Lackawanna County, Pa. Supreme Court, 
January Term, 1939, No. 3. 

. Atcheson, Delaware & Hudson, General Elec- 
tric, Great Northern preferred, Illinois Cen- 
tral, Southern Pacific, Southern Railway, Uni- 
ted States Steel. 


securities left by the decedent and sell 
them under the whip of the law. It reit- 
erated that “a fiduciary is not compelled 
to jettison seasoned investments during 
a temporary panic.” 


The court adverted to the principle 
which exempted the fiduciary from lia- 
bility for acts performed in good faith 
and with ordinary prudence, but cited 
the Restatements of Trusts*, and placed 
the burden of this proof on the trustee 
wherever there is a failure to convert 
nonlegal securities within a reasonable . 
time. There was an added warning in 
the language of the opinion “that the 
law imposes a limitation upon ‘ordinary 
prudence’, in order to preserve the dif- 
ferentiation between legal and nonlegal 
securities, and between fiduciaries and 
others as to the right to speculate.” 

A single justice (Schaffer) dissented 
sharply: 


“IT would make no surcharge. We are 
here dealing with a situation which 
might well confound any man. The guar- 
dian received the securities when the 
financial walls were falling. He did not 
make the investments himself. He did 
what seems to me was the most prudent 
thing he could do, sought the aid and 
advice of one of the principal financial 
institutions of the community in which 
he was living to help him solve the 
problem with which he was confronted, 
whether to sell the securities at what 
seemed terrible sacrifices or to hold them. 
This I think was not speculating: it was 
in the exercise of judgment. 

“T think the case should be viewed not 
retrospectively, but from the position in 
which the guardian found himself in 


8. Sec. 230: “‘Except as otherwise provided by 
the terms of the trust, the trustee is under 
this duty to the beneficiary, within a reason- 
able time after the creation of the trust to 
dispose of any part of the trust property in- 
cluded in the trust at the time of its creation 
which would be an improper investment for the 
trustee to make.” 
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the upset financial world, and so view- 
ed, I cannot say he did not exercise 
‘normal judgment’ and common skill, 
common prudence, and common caution.” 


Reassuring Language 


F THE implications of this decision 

were taken literally, the results would 
be most unfortunate. The present status 
of numerous estates would be seriously 
disturbed if this is the last word upon 
the vexed question of the duty of trus- 
tees to dispose of common stocks, or 
other nonlegal securities. Fortunately, 
it may be stated that, in spite of occa- 
sional decisions that seem to contravene 
the general rule, the Courts, both in 
Pennsylvania and in other jurisdictions, 
have evidenced a more sympathetic view 
of investment hazards during the past 
decade. 

The language of many of the courts is 
reassuring, even through the require- 
ments are stringent. The Supreme 
Court of Massachusetts has stated:- 


“The standard of trust investments is 
not bound to a particular classification of 
securities, but must continue as a safe 
guide under changed financial institutions 
and business customs, as well as usages 
and investment conditions.’ 


The language of the Supreme Court 
of Indiana is:- 


“The propriety of trust investment 
must be determined with reference to ex- 
isting conditions when it was made, and 
not in the light of subsequent and un- 
foreseen events.”’5 


In Wisconsin, the rule announced is:- 


“The trustee is not liable for errors of 
judgment in making investments, unless 
the error is gross, showing bad faith 
or lack of sound discretion. Nor is the 
trustee to be judged by considerations of 
hindsight judgment.’ 


Similar language is used by the high- 
est Court of Delaware:- 


“The trustee’s action is to be judged 
in the light of contemporaneous circum- 


4. Springfield Safe Deposit and Trust Co. vs. 
First Unitarian Society, 200 N. E. 541. 

5. Sellers vs. Milford, 198 N. E. 456. 

6. U. S. National Bank and Trust Co. of Keno- 
sha vs. Sullivan, 69 F. (2nd) 412. 
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stances, and not in the light of subse- 
quent events.’’7 


and from New Jersey:- 


“Wisdom after the event is not the 
test for responsibility. However loudly 
it may now be said that people should 
have foreseen, most men of that degree 
of prudence and caution that we call 
ordinary, did not foresee.’ 


The pronouncements can be paralleled 
by decisions in all leading jurisdictions. 
Their application in a particular case is 
always in doubt, because of the high de- 
gree of carefulness demanded of the 
trustee, and because special facts—some- 
times unrelated to the matter of invest- 
ment—may lead the Court to believe that 
the highest measure of prudence has not 
been exercised. 


A Formidable Standard of Care 


HE standards of care which the trus- 
tee may have to face is formidable:- 


“Prompt liquidation of speculative as- 
sets is the standard rule required of 
fiduciaries.’’? 


“The funds must be kept ‘productive 
of interest and subject to future re- 
call’.” 


“The trustee must act with ‘prudence, 
foresight and vigilance’.”1° 


“The trustee has not unlimited author- 
ity to invest as an ordinarily prudent 
man would invest his own funds, but 
must take such risks only as an ordinarily 
prudent man would take who is trustee 
of the moneys of others.” 


“The fact that the trustees are given 
discretion in the manner of making in- 
vestments does not enlarge the power or 
discretion of the trustees, but is a direc- 
tion to exercise more than ordinary care 
and prudence.”!1 


“A trust company must, in the exercise 
of ordinary care, bring to the manage- 
ment of estates intrusted to its care, its 
specialized knowledge of market and fi- 


- In re Cook’s Trust Estate, 171 A. 730. 

. Estate of William M. Cross vs. Westfield Trust 
Co., 117 N. J. Eq. 429. 

9. In re Stumpp’s Estate, 274 N. Y. S. 466. 

10. In re Young’s Estate, 293 N. Y. S. 97. 

11. Roberts vs. Michigan Trust Co., 273 Mich. 91. 

(262 N. W. 744). 


o-) 
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nancial conditions and experience in the 
investment of trust funds.”!2 


A trustee who seeks to explain losses 
in the trust estate to an inquiring court 
has no easy task. “The trustee assumes 
the risk of searching scrutiny in a Court 
of Equity as to diligence employed and 
sound judgment exercised by him in the 
transaction,” runs the judicial language, 
which might well serve as an admonition 
of the dangers ahead. It must also be 
kept in mind that the trustee is liable 
not only for a general decline of the 
portfolio, but for depreciation of indi- 
vidual items. 

Passing over this primary and ques- 
tionable rule against off-sets, it may be 
noted that the Seamans decision is ex- 
plainable only on its specific facts. It 
runs counter to the general trend of the 
law, and the rulings of the Pennsylvania 
Courts. Standing alone, it saddles the 
trustee with a degree of investment wis- 
dom not indicated even by the occasional 
case that imposes liability under special 
circumstances. 


Factors of Influence 


ERHAPS it would be well to empha- 

size several factors that seemed to 
sway the Pennsylvania Court. Refer- 
ence was made to the fact that the testa- 
tor did not provide for the retention of 
the nonlegal securities, and particular 
stress was laid upon the failure of the 
guardian to seek legal advice until after 
he was cited to file an account. In the 
last is probably to be found the key to 
the position taken by the Court. Per- 
meating the opinion is the judicial desire 
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to formulate some rule that will mark 
out the path, no matter how confused 
the financial prospect. 

The clear admonition of the decision 
is that the trustee who desires to retain 
nonlegal securities after the statutory 
period, should petition the Orphans © 
Court for permission to do so. The spe- 
cial conditions under which a petition 
should be addressed to the Court are not 
made clear. On the contrary, a recent 
decision of the Supreme Court, reversing 
the effort of the Orphans Court to an- 
swer such a request for guidance, indi- 
cates the reluctance of the judiciary to 
act as adviser of investment policy.!* 
Nevertheless, a more frequent use of the 
right to petition the Courts for the con- 
tinuance of nonlegal investments is in 
order. 


The Supreme Court scaled down the 
surcharges imposed by the lower court, 
and eliminated them entirely on various 
stocks that had no ready market. It in- 
dicated its reluctance to penalize a trus- 
tee who has simply retained standard se- 
curities in the troubled markets of the 
last decade. Nevertheless, exception can 
well be taken to much of the logic of the 
decision. No causal relation can be as- 
serted between the alleged negligence of 
the guardian in consulting counsel, and 
the depreciation of the securities. At no 
point in the last decade could it have 
been stated with assurance that sound 
securities should be sold. In the absence 
of expert testimony upon the state of 


12. Chemical Bank and Trust Co. vs. Ott, 289 
N. Y. S. 228, 248 App. Div. 406. 
13. Carwithen’s Estate, 32 Pa. 490 (1987). 
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the market, the Court is, in effect, treat- 
ing the decline of prices as evidence of 
imprudence on the part of the guardian. 
By tthe same token, the Court itself as- 
sumes the status of an expert and passes 
judgment upon the financial policy pur- 
sued by the trustee. 


“Expert Opinion” 


ITTLE is gained by reflecting that 

expert opinion would merely add to 
the confusion. The qualifications that 
would mark a financial expert have not 
yet been defined, and upon any basis at 
any time—such are the operations of an 
open market—the quotations of standard 
securities reflect to a fine degree a bal- 
ance of conflicting expert and inexpert 
opinion. It is a curious fact in the case 
under discussion that the guardian had 
been Assistant Cashier of a bank, and 
later became the Treasurer of a trust 
company, and that one of his duties in 
each capacity was to pass upon the status 
of securities. 

A recent advertisement of one of our 
leading investment services stated, with 
a high degree of truth, that the trend of 
financial markets, and finance itself, had 
become too complex for any man; that an 
“expert” opinion upon these matters had 
to combine the work of many minds prop- 
erly co-ordinated and organized. It 
might be added that the record of the 
leading investment services for the last 
ten years indicates clearly that a group 
opinion is equally liable to err. In fact, 
at any particular time, it would be easy 
to marshall the views and opinions of 
leading industrialists, analysts and fin- 
anciers to justify the sale or retention of 
securities. It is not to be wondered that 
courts, dealing with so parlous a situa- 
tion, should find themselves impaled upon 
one or another horn of the dilemma. It is 
tragic indeed to surcharge a trustee who 
has failed to conserve a single invest- 
ment at a time of general loss. But it 


is equally impossible for the Courts to 
admit universal confusion that bars any 
definition of care and prudence. 
Knowing little of the real pitfalls and 
difficulties, Courts often indulge in lan- 
guage that bears no relation to the facts. 
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In a leading case, the lower court, for- 
tunately reversed on appeal, held that an 
initial break in securities should have 
been a warning to the executors to sell 
on the rebound. It stated that the in- 
action of the executors in not selling 
after the stocks had reached a peak, 
slumped sharply, and had then risen to 
a point where a profit could have been 
made, was gambling and speculating 
with the trust funds.!* 


In another leading case, where the 
trust estate contained over 200,000 
shares of a single security, it was taken 
for granted that these could have been 
disposed of at the market quotation. No 
special evidence was received as to the 
feasibility of selling such a block of 
stock, and the price that might have 
been realized.15 The judicial mind is 
still unmindful of the importance of di- 
versification.'® 


No Rush To Sell 


HE inference that trustees should 

not feel impelled to dispose of secur- 
ities against their better judgment of 
market conditions is warranted not only 
by a review of recent cases in many juris- 
dictions, but also by a study of the Penn- 
sylvania cases that preceded the Seamans 
decision. 

Surcharges in cases involving the de- 
preciation of sound securities have been 
rare, and have usually been based upon 
special facts. 

In an early case’? in which the trustee 
was charged with negligence in selling 
prior to a substantial rise of security 
prices, a surcharge was refused. There 
was the added justification of outstand- 
ing debts. More recently, the attacks 
against trustees have been for failure to 
sell, and particularly where debts and 
taxes have not been met.18 While estate 
obligations furnish an added reason for 
selling, the duty of a trustee to pay debts 
and taxes, irrespective of the market, is 


14. In re Estate of William M. Cross v. Westfield 
Trust Co., 115 N. J. Eq. 611. 

15. Chemical Bank and Trust Co. v. Ott, supra. 

16. In re Young’s Estate, 288 N. Y. S. 569; in 
re Sheldon’s Will, 289 N. Y. S. 887. 

17. Stewart’s Appeal, 110 Pa. 410 (1878). 

18. Chemical Bank and Trust Co. v. Ott, supra. 
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by no means rigidly enforced. Admit- 
tedly, the rule is not an unbending one 
and does not divest the executor of his 
inherent discretion.!® 

In the troubled period that followed 
the crash of 1929, this jurisdiction has 
been mindful generally of the difficulties 
of investment. One decision refers to 
the period as a “time of economic chaos 
when no one could reasonably expect to 
be infallible.”2° 


The courts have merely asked for 
some indication that an honest judgment 
based on actual consideration of existing 
conditions has been exercised. It is fur- 
ther stated that a “court of chancery will 
deal with great tenderness toward a trus- 
tee acting in good faith.’*! Investment 
fundamentals have been given general 
recognition. 


“Beginning October, 1929, . . . finan- 
cial and economic confusion prevailed 
throughout the world. Legislative rem- 
edies were applied, and economic theor- 
ies were invoked. Relief and recovery 
seemed promising, but in all cases, until 
now, proved temporary. Prices fell far 
below real intrinsic values. The prudent 
investor justifiably held on to seasoned 
investments for a return to normal val- 
ues. If there is nothing willful in the 
conduct of the trustee, no mala fides, 
the court will always favour him.”2? 


It would seem that if a surcharge were 
at all justified in the period 1929-1939, 
the sole facts upon which such action 
could be predicated would be a failure to 
sell in the months previous to the col- 
lapse of security prices in October, 1929. 
The retrospective wisdom of later finan- 
cial opinion has taken the view that 
stock prices were absurdly high, and that 
the investor of normal intelligence 
should have been moved to dispose of 
his securities. Other cases covering this 
critical period have been decided upon 
the more narrow ground that there was 
no market for the particular stocks in- 
volved. 


Build A Record of Evidence 


HE limitations imposed upon fidu- 
ciaries with respect to nonlegal se- 
curities left by the decedent do not ap- 
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ply with the imperative force indicated 
where the trustee himself makes the in- 
vestment. The knowledge and consent 
of the beneficiaries are given the usual 
weight, but it should be noted generally 
that they must be sui juris, and must 
further act with full understanding. The 
trustee should at. all times consult with 
all parties in interest, but must ulti- 
mately rely upon his own judgment.” 

In spite of all these pronouncements 
giving aid and comfort to trustees, judi- 
cial language undergoes a_ striking 
change when the Court feels that there 
has been carelessness. 


“The law has erected a guidepost for 
trustees to observe, reading ‘Legal In- 
vestments’, and if, apparently, that 
warning is negligently ignored by a fi- 
duciary possessed of nonlegal securities 
coming from a decedent, he cannot, in 
the absence of strong explanatory cir- 
cumstances, shift the risk of such inat- 
tention to his cestui que trust, nor can he 
escape the responsibility by substituting 
‘supine negligence’ as the test, for the 
measure of care just indicated.”’24 


In the Seamans case it was emphasized 
that the guardian had placed his invest- 
ment problem in the hands of a trust 
company, entering into a special agree- 
ment with it to that end. The opinion 
of the Court indicates clearly that this 
weighed heavily against the fiduciary. 


19. Borell’s Estate, 256 Pa. 523. 
20. Gardener’s Estate, 323 Pa. 229. 
21. Jenk’s Estate, 19 D. & C. 479. 
22. Jenks’ Estate, supra. 

23. Cook’s Estate, 171 A. 730. 

24. Taylor’s Estate, 277 Pa. 518. 





156 


Those who are familiar with the best 
trust company practice in dealing with 
matters of investment policy and the im- 
measurably greater facilities they bring 
to bear upon the problem, cannot escape 
the conclusion that this phase of the 
opinion has little relation to present day 
realities. 

The decision itself may fill the trustee 
with forboding, but he must hew to the 
line of his own good judgment. He must 
continue to be guided by the best finan- 
cial advices and retain the confidence that 
he can vindicate his course of action. 
The exceptional case that runs counter 
to the best judicial opinion may be due 
to poor legal presentation. The judicial 
mind may jump to conclusions, but it is 
not impervious to proper evidence clearly 
set forth. These cases should not be con- 
ducted in a vacuum of legal theory. Nor 
should the trustee resent judicial in- 
quiry. He should realize that it is not 
enough that his action be above reproach. 
His records should include concrete evi- 
dence (on negative as well as positive 
action) that he has given his portfolio 
care and attention. 


[Part two of this discussion, dealing 
with the advisability of investing in pre- 
ferred and common stocks, will appear 
in the next issue of Trusts and Estates. 
Ed.] 


Investment Counsel Seek 
Standards 


Speaking at the annual convention dinner 
in New York of the Investment Counsel As- 
sociation of America, Mr. Rudolf P. Berle 
of the New York Bar, praised the efforts 
which the Association is making towards 
the establishment of standards in their 
young profession. 

He mentioned the intricacy of the factors 
which now affect economic life and the 
rapidity with which seemingly remote in- 
fluences make their impact felt on the im- 
mediate concerns of industry and securi- 
ties, together with the corresponding con- 
traction in the capacity of the individual 
to exercise investment judgment, and stated 
that investment counsel are now directing 
millions of dollars of investors’ money into 
the various investment channels. This de- 
mand of the investing public for the expert 
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adviser on investments would grow greatly 
in future years, he predicted, since the com- 
plexity of the economic world was likely to 
be intensified. 

“Freedom from bias in the giving of ad- 
vice and insistence that the nature of the 
advice shall be independent of the financial 
interest of the adviser are absolute essen- 
tials in any professional approach to a 
client’s problem,” said Mr. Berle. He re- 
called how “there was an era in the invest- 
ment banking field when economists of top 
rank were counted as part of the permanent 
staff; yet their recommendations, if laid side 
by side with what was ultimately done, 
would reveal, to put it in its mildest form, 
more elements of difference than of similar- 
ity. The reason for this is not hard to find. 
It lay in the perpetual push for profits. 
The same danger has bediviled some invest- 
ment trusts. It can beset investment coun- 
sel as well.” 

Discussing the results of a communica- 
tion addressed to investment counsel 
throughout the country in which opinions 
were requested as to the qualifications which 
might be required of investment counsel and 
how these could best be given effect, Mr. 
Berle told his audience how almost without 
exception those correspondents who had 
gone at all deeply into the discussion of 
these problems had insisted that no man 
should undertake to practice the profession 
as a principal unless he had had substantial 
experience in the field. Some had made the 
significant suggestion that experience in 
security fields should have covered at least 
the length of one economic cycle. 

Among other suggestions reported by Mr. 
Berle, was included that of work in the 
trust department of a bank. “Significant” 
he said, “is the fact that the profession as 
a whole has clearly indicated to us that ap- 
prenticeship in some form and for a sub- 
stantial period of time must precede an in- 
vestment counsellor’s hanging out his 
shingle and taking over full responsibilities 
as a principal.” 

Two practices singled out for universal 
condemnation by those replying to the 
questionnaire were: “First: compensation 
shall not be based on speculative profits in 
any way, shape or form. Second: there 
shall be a complete divorce of the invest- 
ment counsellor from all forms of security 
merchandising.” 

Mr. Berle also recorded that a substantial 
enough number of counsel to be regarded 
as significant were willing to accept some 
idea of public examination and licensing. 





The Trust Indenture Act Of 1939 


New Standards and Initiative Required of Trustee 


BENJAMIN V. HALSTEAD 
Trust Counsel, Metropolitan Trust Company, Chicago 


HE Trust Indenture Act of 1939, im- 

posing far-reaching responsibilities 
on indenture trustees in the case of pub- 
lic offerings of substantial bond and note 
issues, will become effective in its major 
aspects on February 3, 1940. The pro- 
visions of the Act apply to notes, bonds, 
debentures, evidences of indebtedness, 
whether secured or unsecured, certificates 
of interest or participation in and tem- 
porary certificates for notes, bonds, de- 
bentures and evidences of indebtedness, 
and guarantees thereof. 

Virtually all the categories of inden- 
ture securities exempted from registra- 
tion under the Securities Act are similar- 
ly exempt under this Act: governments 
and municipals, securities of national and 
state banks, short-term commercial 
paper, securities of eleemosynary institu- 
tions and building and loan associations, 
rails, receivers’ certificates, and insur- 
ance policies. 

However, indentures under which se- 
curities are issued pursuant to a plan ap- 
proved by a court or other public author- 
ity, or securing issues exchanged by ob- 
ligors for other securities of such ob- 
ligors (without paid solicitation), will 
be subject to the Act. Although such se- 
curities need not be registered under the 
Securities Act, the Commission under the 
Trust Indenture may require the issuer 
to furnish substantially the same infor- 
mation. 

A further exemption is provided in the 
case of indentures approved by the Fed- 
eral Housing Administration in connec- 
tion with FHA contracts insuring real 
estate mortgages. 

Indentures which limit the amount of 
authorized securities to $1,000,000 or 
less need not be qualified—except that the 
exemption cannot be claimed within any 
three-year period for securities ex- 


ceeding that amount, whether issued un- 
der one or several indentures. Similar- 
ly, securities not issued under an inden- 
ture and not exceeding $250,000 are 
exempt, if not more than that amount is 
issued in a single year. 

Exemptions are also provided in the 
case of fixed trust certificates or similar 
instruments evidencing an interest in a 
group of assorted bonds or securities, and 
obligations of foreign governmental bod- 
ies. 

In case additional securities are to be 
issued under an open-end indenture after 
the qualification requirements of the Act 
are in effect, and at the time securities 
are outstanding which were issued un- 
der the indenture before such provisions 
became effective, the Commission, on ap- 
plication by the issuer, must determine 
whether full compliance with the Act 
would require the consent of the holders 
of outstanding securities, or impose an 
undue burden on the issuer not required 
in the interests of the public or of inves- 
tors. 

The Commission is also given a discre- 
tionary power to exempt securities issued 
by corporations and others organized un- 
der the laws of foreign governments. 


Qualification Procedure 


UALIFICATION of the indenture in 

the case of securities registered un- 
der the Securities Act will be effected by 
including in the registration statement 
an analysis of certain important inden- 
ture provisions, and information regard- 
ing the eligibility of the trustee. In the 
case of other non-exempt securities an 
application for qualification must be filed. 
Qualification will be denied if an inden- 
ture is not to be used, if the proposed in- 
denture fails to meet the requirements 
subsequently stated, or if the trustee is 
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ineligible or disqualified. In normal 
cases the time required for qualification 
will be the familiar Securities Act pe- 
riod of 20 days from the date of filing. 


A filing fee of $100 must be paid in 
the case of applications for the qualifi- 
cation of indentures. When effected as 
part of the registration procedure, only 
the registration fees are payable. 


The procedure under this Act will be 
integrated with the procedure under the 
Securities Act, Securities Exchange Act 
and Public Utility Holding Company Act 
by provisions for incorporation of in- 
formation and documents by reference, 
and for consolidation of applications, 
registration statements, reports and pro- 
ceedings under the various Acts. 


The Commission will have no author- 
ity to enforce the provisions of any 
qualified indenture, nor to investigate 
whether such provisions are being com- 
plied with. Enforcement of indentures 
will lie in the hands of the security 
holders. 


Powers of Commission 


UTHORITY is vested in the Com- 

mission to make rules and regula- 
tions; define certain accounting, tech- 
nical and trade terms; make investiga- 
tions and bring injunction and man- 
damus proceedings; and compel atten- 
dance of witnesses and production of 
evidence. Orders of the Commission 
are subject to review by U. S. Circuit 
Courts of Appeal. Civil liabilities and 
criminal penalties are imposed for vio- 
lations and offenses. Agreements to 
waive compliance with the Act are in- 
valid. 


Prospective trustees must agree that 
federal and state authorities may fur- 
nish reports of examination to the Com- 
mission, and federal supervisory author- 
ities are authorized to make examina- 
tions for its use. No such information 
may be disclosed except to the Attor- 
ney General. 


The scope of any investigation or re- 
quirement with respect to prospective 
trustees is confined to determining 
whether the trustee has any conflicting 
interest, and requiring accurate infor- 
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mation regarding its eligibility. The 
Commission’s inquiries regarding capi- 
tal and surplus of the prospective trus- 
tee may not go beyond requiring inclu- 
sion of the most recent published report 
of condition if the indenture makes such 
reports conclusive. 

Sections 310 to 318, inclusive, are the 
heart of the Act, setting forth many im- 
portant provisions which must be in- 
cluded in every qualified indenture, and 
others which are optional. These re- 
quired provisions, almost in their en- 
tirety, are set forth in specific terms in 
the Act and are not, as in earlier drafts 
of the measure, mere general legislative 
standards to be put into precise form in 
each case by the Commission. Whether 
the loss of the flexibility possible under 
the earlier proposals will be compen- 
sated for by the elimination of adminis- 
trative discretion on the part of the 
Commission remains to be seen. 


Eligibility of Trustee (§ 310) 


ERSONS Eligible for Appointment 

as Trustee. Subsection (a) requires: 

The indenture trustee (or at least 

one) must be a corporation authorized to 

exercise corporate trust powers and sub- 

ject to governmental supervision or 
examination ; 

The indenture specify a minimum capi- 
tal and surplus (not less than $150,000) 
as a necessary requisite of the institu- 
tional trustee at all times. An inden- 
ture provision can make the most recent 
published report of condition conclusive; 

The independent exercise of powers by 
individual co-trustees be limited to in- 
stances where the corporate trustee is 
incompetent or unqualified to act in for- 
eign jurisdictions; 

Indentures under which certificates of 
interest or participation are issued must 
provide that the trustee is empowered 
to exercise all the rights of a holder of 
the underlying securities. 


“Conflicting Interests” 


ISQUALIFICATION 
Subsection (b) defines as 
flicting interest”: 
(1) Trusteeship under more than one 
indenture of the same issuer, with ex- 


of Trustee. 
“con- 
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IN 1867 The Safe Deposit and Trust Company of Pittsburgh was 


established to do primarily a Trust business. 


That company was one 


of the important component parts of the present Peoples-Pittsburgh 


Trust Company. 


maintained as a primary department of this Institution. 


Our Trust Department always has been and is now 


Thoroughly up 


to date — we are equipped to handle Personal Trusts and Corporate 


Trusts — both large and small. 


PEOPLES-PITTSBURGH TRUST COMPANY 


Pittsburgh, Pa. 


MEMBER 
FEDERAL RESERVE SYSTEM 


ceptions applying to indenture securities 
collateralized by or used as collateral for 
the securities issued under the other in- 
denture; issues of real estate owners se- 
cured by wholly separate and distinct 
parcels of real estate; unsecured issues 
unless the dual trusteeship is disapprov- 
ed by the Commission; and instances 
where the issuer convinces the Commis- 
sion that trusteeship under both inden- 
tures will not involve a material conflict. 

(2) Where the trustee or a director or 
executive officer is an obligor on the in- 
denture securities or an underwriter for 
the obligor. 

(3) Where the trustee controls or is 
controlled by or under common control 
with the obligor or an underwriter for 
the obligor. 

(4) Where the trustee or a director 
or executive officer is closely associated 
with the obligor or an underwriter for 
the obligor through interlocking rela- 
tions (except that one common director 
is permitted and a second if the trustee 
has more than 9 directors); and the 
trustee may act as transfer agent and 
in other ministerial capacities, and, 
where permitted under the Act, as trus- 
tee under another indenture. 

(5) Where the obligor or any direc- 
tor, partner or executive officer individ- 
ually or an underwriter for the obligor 
or any director, partner or executive of- 
ficer of the underwriter individually or 


MEMBER 
FEDERAL DEPOSIT INSURANCE CORPORATION 


collectively owns 10% of the voting se- 
curities of the trustee, or any two or 
more collectively own 20%. 


(6), (7), and (8) Where the trustee 
owns or holds as collateral for a default- 
ed obligation (i) 5% of the voting secur- 
ities or 10% of any other class of the 
obligor (exclusive of securities issued 
under indentures under which it is trus- 
tee), or (ii) 10% of any class of security 
of an underwriter for the obligor, or 
(iii) 5% of the voting securities of any 
entity known to be the owner of 10% 
of the voting securities of or to be in a 
control relationship with the obligor, or 
(iv) 10% or more of any class of secur- 
ity of any person known to be the owner 
of 50% of the voting securities of the 
obligor. (Notes evidencing bank loans 
or interests or participations therein, not 
included). 


(9) Where the trustee, as executor, 
administrator, testamentary or inter 
vivos trustee, guardian, committee or 
conservator, or in a similar capacity, has 
a 25% interest. Indenture may provide, 
however, that such securities held orig- 
inally in any estate shall be excluded 
from the computation for a period of 2 
years to the extent that they do not 
exceed 25% of any such class of security. 
However, if a principal or interest de- 
fault occurs the percentages stated in 
(6), (7) and (8) will govern. 
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‘Renee facilities in 
keeping with the 
standing of Virginia’s 
largest and Richmond's 
oldest bank. 


FIRST AND MERCHANTS 
National Bank of Richmond 


Member Federal Deposit Insurance Corporation 


Subsection (c) limits the present 
broad powers vested in the Commission 
under the Public Utility Holding Com- 
pany Act by providing that only the 
standards set forth in subsections (a) 
and (b) shall be used in determining the 
eligibility and qualifications of trustees 
and the propriety of indenture provi- 
sions on that subject in the case of secur- 
ities issued or sold by registered utility 
holding companies or their subsidiaries. 


Preferential Collection of Claims 
(§ 311) 


UBSECTIONS (a) and (b) deal 
os with debtor-creditor relationships 
between obligor and trustee in a per- 
sonal capacity, existing within four 
months of default or thereafter. 


Subsection (a) may be inserted ver- 
batim in the indenture, as may many 
other provisions of the Act. Its applica- 
tion will depend upon the precise fact 
situation which may exist at or after 
default. Briefly it provides that if the 
trustee after the beginning of the 4 
months’ period preceding default im- 
proves its position as a creditor, the pro- 
ceeds of such preferential collection must 
be apportioned between the trustee and 
bondholders. In case of bankruptcy, re- 
ceivership or reorganization, administra- 
tion is vested in the Court. 

Subsection (b) permits the indenture 
to contain provisions excluding from the 
requirements of subsection (a) certain 
classes of credits, the ownership or ac- 
quisition of which was not deemed to in- 
volve an acute conflict of interest. 


Subsection (c), supplementing 310(c), 
provides that the Commission may not 
take adverse action because an indenture 
trustee for the issuer or seller, or a sub- 
sidiary or associate company or affiliate, 
may by issue or sale become a creditor 
of one of the foregoing. Where the in- 
stitution concerned, however, is trustee 
under an indenture of the company of 
which it will become a creditor, or a 
subsidiary of such company, the Com- 
mission may require the trustee to sub- 
ject itself to requirements corresponding 
to those contained in sections 311 (c), 315 
(c) and (d). This provision became 
effective with the enactment of the mea- 
sure. 


Bondholders’ Lists (§ 312) 


NDER subsection (a) the indenture 

must require the obligor to furnish 
to the trustee at intervals of not more 
than 6 months all information in the 
possession of the obligor or any paying 
agent as to the names and addresses of 
the holders of indenture securities. Sub- 
section (b) provides means whereby this 
information may be utilized by holders 
of indenture securities. 

Under subsection (c) the disclosure of 
the names and addresses of the holders 
is not to be deemed a violation of the 
non-disclosure provisions of the Revenue 
or other laws. 


Reports by Indenture Trustee (§ 313) 


UBSECTION (a) provides that in- 
dentures must require the trustee 
to furnish annual reports to the holders 
on certain matters. Any prior liens and 
indebtedness to trustee; description of 
the property and funds in possession of 
trustee; any release or substitution; ad- 
ditional issue of securities and any im- 
portant action must be shown. 
Subsection (b) provides for interim 
reports with respect to the release and 
substitution of mortgaged or pledged 
property and prior lien advances having 
value of 10% or more of the outstanding 
securities. 
Under subsection (c) and (d) the an- 
nual and interim reports must be sent 
(Continued on page 202) 
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Basic Stability of Chemical Products 


Ww. S. LANDIS 
Vice President, American Cyanamid Company, New York 


HEMICAL science for a long time 

held aloof from the average human 
society. Railroads and motor cars, 
buildings and bridges were injected fre- 
quently into general conversation of the 
drawing room, but should any partici- 
pant mention chemistry he was ostra- 
cized as attempting to bring something 
of the occult into a personal conversation. 
Nevertheless every participant from the 
time that the blanket was thrown back 
on the bed in the morning until the last 
lamp was turned out at night, rarely 
touched a single object in the course of 
his whole day’s activity that had not 
somewhere in its origin and develop- 
ment experienced contact with the in- 
dustry. 

In ancient times chemical processes 
were secrets of the family, carefully 
guarded and handed down from father 
to son. Later, in the days of the alchem- 


ists it became so mysterious that it was 
frequently called “the black art.” De- 
scriptions were in hieroglyphic, myster- 
ious symbols indicated the products dealt 
with, and unpronounceable names desig- 
nated the process involved. Even today 
some of our scientists still persist in 
maintaining the ancient camouflage. 
Fortunately, however, of recent years the 
industrial chemists have come forth with 
a program of education and enlighten- 
ment which in time will take much of 
the mystery out of the science. 

If we will look upon industrial chem- 
istry as a means of production to meet 
certain demands for improving standards 
of living and increasing the comforts of 
mankind in the same way that we look 
upon the products of the engineering 
field, and not as some sleight-of-hand 
trick, it will be much easier to appraise 
our industry. It is a very complicated 


Research laboratory at du Pont Company’s Experimental Station near Wilmington, Del. 
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industry only because we minister to and 
serve all industry and as such must pre- 
sent an involved picture. Many of our 
processes from beginning to end are rel- 
atively simple, yet appear complicated 
because of the careful control which 
must be exercised to see that they pro- 
duce products of the required property. 
We deal with approximately one hundred 
simple substances or elements. We com- 
bine these with each other either singly 
or in groups and produce, under rather 
well-standardized rules, an infinite num- 
ber of new products. 


Importance of Product Application 


INCE the chemical industry is so 

directly related to practically all of 
our daily wants, it can be looked upon as 
a more or less stable industrial section of 
our economy, contributing both to capital 
goods and to consumption goods. Recent 
experience shows that the capital goods 
section is much more sensitive to gen- 
eral business activity than the consump- 
tion goods section. The unit of the chem- 
ical industry that supplies both classes 
of product, therefore, is a much better 
integrated unit from the investor’s stand- 
point than one whose largest outlet is 
through capital goods. 

Similarly the company devoted entirely 
to luxury articles is more influenced by 
general business conditions than one ca- 
tering more to the utilitarian. It is 
therefore of primary importance in the 
selection of the unit for investment to 
have some general knowledge of the char- 
acter of production and its application. 
A comprehensive knowledge of chemistry 
is not at all necessary; most statisticians 
could answer these questions on the basis 
of the abundant catalogues and sales lit- 
erature of the industry. 

I believe that the question of obsol- 
escence, substitution and change in the 
chemical industry has received far more 
emphasis than it actually deserves. Jn 
the past one hundred years two processes 
for the production of sulphuric acid based 
upon different chemical principles have 
come into existence, with both still in 
operation. In more than one hundred 
years there have been only three methods 
of making alkali, one of which, the first, 
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is now obsolete, and the other two, each 
well over fifty years in age are today 
operating competitively. Even the much 
advertised plastic industry finds Bakelite 
now over thirty years old, at the head of 
the list, with celluloid, an even older pro- 
duct, still a very important number. We 
talk of the great advances in the rubber 
industry but the use of accelerators be- 
came universal practically twenty years 
ago and there have been only relatively 
slight modifications in the types of the 
principal ones in use throughout this 
period. The chemical industry supplies 
these accelerators. 


Obsolescence Over-emphasized 


LL of the backlogs of the industry 
have very considerable age behind 
them and their processes of manufacture. 
I doubt if there has been much more 
change in the chemical plant than in the 
production of steam-electric power, in 
machine tools, in automobiles. The great 
earners of the chemical industry are 
rarely the few chance discoveries of the 
research laboratory that burst forth with 
an enormous amount of pressure propa- 
ganda from which one might easily sup- 
pose they are going to revolutionize the 
whole industry overnight. It takes years 
to bring these developments into being, 
to open the markets and to reduce costs 
to a point where they are profitable. This 
has uniformly been our past history. As 
a matter of fact the chemical industry is 
affected far more quickly by matters en- 
tirely extraneous to it than it is from its 
own internal evolution. Legislation can 
overnight revolutionize the industry just 
the same as any other, but a research 
development usually takes anywhere from 
ten years upward before it has made an 
important place for itself. 

Obsolescence of plant is no more ser- 
ious in the chemical industry than in any 
other industry. As a matter of fact I 
think it actually plays a lesser part than 
do the items of patterns, dies, and tools 
in the machine tool or automobile indus- 
tries. Our equipment is subject to very 
severe service; normal wear and tear is 
great. We therefore make constant re- 
placements on this account and it is 
natural that improved equipment sup- 
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plants the worn. The well conducted 
chemical industry allows for such re- 
placements by adequate charges and re- 
serves. This same competent manage- 
ment watches changes in processes and 
endeavors to prevent losing its position 
through obsolescence of process. Simil- 
arly with its products. 


It is true there have been casualties in 
the industry, but I doubt if they rank in 
any sense equal to those in retail busi- 
ness. They certainly are not more prev- 
alent than in most other branches of 
manufacturing industry. These casual- 
ties are rarely of the accidental type. 
They come about through unqualified 
personnel, through faulty survey of pros- 
pects. Not infrequently they are the re- 
sult of negligence on the part of the 
capitalist in failing to use competent as- 
sistance in evaluating projects. The very 
fact that the public has refused to ac- 
quaint itself with the industry for so 
many years, has been very largely the 
cause of many of the chemical casualties. 


Adaptability of Integrated Operations 


HE logical development of this com- 

plex chemical industry lies in the ag- 
gregation of chemical operations. There 
are many common operations, using like 
equipment and involving the same prin- 
ciples of operation, yet producing widely 
different products. Aggregation is an 
economy in such places. Finished pro- 
ducts of one operation are quite frequent- 
ly the raw materials of another. Inter- 
mediates and by-products find utilization 
in various directions. Processes may be 
modified to supply one quality of finished 
product and another quality of interme- 
diate. Seasonal trends play a large part 
in the economics of an integrated oper- 
ation: the wool dyes for summer applica- 
tion are made in the same apparatus as 
the cotton dyes called for in the winter. 
I speak here of the time of application 
in the industry and not that of ultimate 
consumption of the finished goods. 

The large, aggregated industry can af- 
ford to conduct the necessary research 
development and service departments re- 
quired to maintain position in the indus- 
try. Specifications continually change 
on old products to meet new applications. 


ANCILLARY 
Capable, consci- |; S E RV, Ke E 


ot oo OKLAHOMA 


involving Okla- 
homa estates. 


THE FIRST NATIONAL BANK 
and TRUST COMPANY 
of TULSA 


Member Federal Deposit Insurance Corperation 


Raw materials derived from new sources 
call for new processes of manipulation. 
Raw materials from natural sources are 
subject to wide variations in quality and 
require not only control but development 
work to take advantage of unrestricted 
materials markets. : 


Such service calls for a specific type 
of institution manned by specially train- 
ed men and it is customary to add some 
staff searching for new products to meet 
new demands or for new processes to 
meet new competition. In general the 
accountant classifies all these services as 
research yet in the true sense of the 
word such may be a relatively small pro- 
portion of the total. It is, therefore, 
important to understand to some degree, 
the type of research work done rather 
than to measure it by a mere accoun- 
tant’s classification. 


Specialties and Shifting Demands 


N DEALING with the chemical in- 

dustry as an investment, there are lit- 
erally thousands of organizations oper- 
ating chemical processes and producing 
chemical products in this country. By 
far the largest number are relatively 
small, manufacturing one or a few spe- 
cialties. They must serve neighboring 
industry, they may possess certain skill- 
ed talent, they may be supplying the en- 
tire demand for a specialty product. It 
is self-evident that the peculiar condi- 
tions surrouding this type of industry 
may bring a relatively high percentage 
of profit. This type of business, how- 
ever, must be looked upon as somewhat 
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hazardous and fully deserving of the 
extra profit because of the risk involved. 
Research facilities to maintain market 
position, to keep abreast of competition, 
to keep ahead of progress in the specific 
art, are limited generally in size and 
facility. 

At the other extreme are the large 
corporations producing a wide variety of 
products finding outlet in many branches 
of industry. They usually have plants 
strategically located with respect to raw 
materials or markets and the volume of 
their business is such that they can af- 
ford a modest percentage of income for 
the establishment of commensurate re- 
search and service laboratories. The 
diversity of outlet for their products in 
both capital goods and consumption goods 
gives them a material degree of stability. 
They are not likely to be seriously dis- 
turbed by shifts of consumption or 
changes in demands because their ser- 
vice facilities are adequate to supply new 
products for those that begin to show de- 
cline. They are enabled to acquire staffs 
of experts in various lines which keep 
them informed of trends, of potential 
changes, of new industries requiring new 
products and services. 

All this should represent to the inves- 
tor the really dynamic forces at work in 
all industry and upon which our econ- 
omic system progresses. The investor in 
such corporation need not fear the prop- 
aganda and excessive publicity that fre- 
quently follows some discovery, most of- 
ten not at all significant, for there is an 
inertia of consumer industry, of custo- 
mer, even of the public that enables any 
well aggregated chemical industry to ap- 
praise these usually premature announce- 
ments and to be prepared to offer com- 
petitive service for the one product in a 
thousand that matures to industrial im- 
portance. We do not care whether we 
make green dyes this year and blue ones 
next year; we use the same chemist and 
the same equipment, simply varying the 
raw materials and their proportions. 


Adaptable in Mass Production Age 


URTHER, in these days of regula- 
tion, of high wages and troublesome 
labor conditions the chemical industry 
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possesses another peculiar advantage. If 
I am going to make one hundred, or ten 
thousand machine parts, all alike, I must 
produce them one at a time and can only 
gain production by increasing the num- 
ber of machine units. In the chemical 
industry we have the advantage of pro- 
ducing in bulk and measuring and par- 
celling out our production by the simple 
use of a scale, often automatic. The 
production units can be made of any 
reasonable size. They take the same num- 
ber of attendants and amount of control 
and the larger unit frequently is more 
easy to operate than the small one. This 
ability to meet quantity requirements by 
increasing the size of production unit, is 
of great advantage in our industry in 
these turbulent times. The relatively 
short life of most chemical equipment be- 
cause of the severe service, contributes 
to the simplicity of size increment. 


And above all we must not lose sight 
of the fundamental character of the in- 
dustry. . It is at the basis of all other 
modern industrial economy. It enjoys, 
therefore, a wider and much more stab- 
ilized market for its products. Its flex- 
ibility enables it to meet the shock of 
attack in one portion and to divert its 
facilities to an increased demand in an- 
other. Its records during the past ten 
years can be pointed to with pride and 
stand in the front row of investment 
security. 

[“Characteristics of Chemical Industries” 
is discussed in the article beginning on page 
216.] 


“Beyond doubt commercial production of 
new products constantly being formulated 
in industry’s laboratories will continue to 
result in higher standards of living for our 
people in the World of Tomorrow just as 
they have done in the past,” in the opinion 
of THOMAS H. McINNERNEY, President, Na- 
tional Dairy Products Corporation. “Our 
company is making steady progress in find- 
ing more commercial uses for skim milk 
and whey-derived by-products—notably lac- 
tic acid, calcium lactates and other metal 
lactates. Today derivatives of milk are 
used in the pharmaceutical plastic, paper, 
dyeing, leather-tanning, carbonated bever- 
age and other industries.” 





Our Neglected Liberty 


WENDELL L. WILLKIE 


President, Commonwealth & Southern Corp. 
(From article in Atlantic Monthly, June, 1939) 


N THE end, all forms of freedom 

stand or fall together. A planned 
economy calls for rigid control of prices 
and production; and this control in turn 
leads to suppression of civil freedom. 
Within the last several years various 
official spokesmen have belittled both the 
desirability and the possibility of profits. 
We have been told that the frontiers are 
gone and that there are few opportun- 
ities as compared with the old days. We 
have been advised that security is more 
important than profit. And this intellec- 
tual disdain of profit making has been 
supplemented by legislation which ren- 
ders it exceedingly difficult. 

Some of the leaders in this campaign, 
in their zeal for reform, fail to realize 
that while a straitjacket will keep a 
man out of trouble, it is not a suitable 
garment in which to work. 

When industry has a chance to make 
profits it expands and employs more men. 
Fortunately, we can remove all of those 
artificial barriers to profit making with- 
out too much difficulty; and we can do 
this without upsetting any of the econ- 
omic reforms of the last few years. ... 

This item of economic freedom has 
not loomed sufficiently large in the dos- 
sier on liberty maintained by the pro- 
fessional apostles. 

Today the atmosphere is spiritless, 
and the cause of this melancholia in a 
naturally spirited people is found in 
those legislative policies that discourage 
the use of private capital for the devel- 
opment of industry and prevent the re- 
employment of millions looking for jobs. 


Artificial Depressants 


These policies are principally as fol- 


lows: (1) government spending on an 
enormous scale; (2) wage fixing and 
pay-roll taxing which increase the costs 
of employment; (3) personal and corp- 
orate taxes which penalize investment 


and expansion; (4) capricious interfer- 
ence with industry by regulatory com- 
missions. We are beginning to realize 
that deficits mean high taxes which 
either we or our children will have to 
pay. But the deficit itself is not the 
worst feature of the government’s spend- 
ing policy. Government spending drives 
private capital out of industry and pre- 
vents exactly the kind of investment 
which recovery demands—namely, volun- 
tary spending for productive: purposes 
by the people who have money to invest. 

Government spending has not provided 
jobs for the 10,000,000 unemployed. It 
has failed to increase the national in- 
come to a point where budget balancing 
is possible. It has failed to stimulate the 
industries producing durable goods. It 
has undermined financial confidence, 
doubled the public debt, and enormously 
increased taxation. 


Wages and Taxes 


Fixing wages and taxing payrolls 
have increased the costs of employment, 
and thus reduced the number’ of those 
employed. If wages are artificially raised 
—either by government legislation or by 
union activities—beyond the level which 
industry can meet out of its current 
operations, then there is an almost imme- 
diate drop in employment, and the total 
laboring income declines. Too rigid fixa- 
tion of hours is similarly dangerous to 
employment. 

An intelligent tax revision might be 
the most important economic achieve- 
ment of our time. Such a revision would 
be designed to encourage what is called 
“venture capital’”—money invested not in 
bonds or savings accounts or gilt-edged 
securities, but common stock-money that 
is willing to take the risk which new 
enterprises and expansions require, and 
which is the principal factor in creating 
new jobs. 
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We should give the same weight to 
losses in the capital-gains tax as we 
give to gains; we should keep the tax on 
large incomes within productive limits; 
and we should impose a tax on state and 
other government exempt securities. In- 
deed, if we are going to tax any invest- 
ment, it would seem more reasonable to 
tax the safe ones and exempt those that 
are ventured for the sake of industry. 

Because of the enormous discretionary 
power given to government bureaus and 
commissions, businesses to-day are faced 
with’ the almost impossible task of oper- 
ating under constantly changing rules. 


Legal Virtue of a Corpse 


Because these laws [regulating indus- 
try] were designed primarily as police 
measures—namely, to punish industry 
for past abuses and to forbid certain 
practices—it is time that they were re- 
considered now. From this negative 
standpoint there is nothing so virtuous 
as a corpse. The question we need to 
ask is: has some of this restrictive leg- 
islation made industry “more dead than 
alive,” or has it helped. to revitalize in- 
dustry and make it more useful? 

The Securities Act and the Securities 
and Exchange Act, for example, have 
remedied certain abuses in the sale of 
securities to the public, and in the oper- 
ation of the stock exchanges. That 
alone, however, does not justify this leg- 
islation. Has it increased the liquidity 
of the markets where the people must 
buy or sell their investments? Has it 
aided the flow of private capital so that 
industry may have the funds which it 
needs for expansion? 

We do not need to rescind any of the 
laws regulating industry; but we need 
to amend them so as to encourage new 
enterprises which can absorb our idle 
money and our idle men. 


Revision of the tax programs should 
shortly increase the revenue from tax- 
ation; and the expansion of industry 
should shortly reduce the number who 
are living on government funds. We 
have accumulated a tremendous deficit 
of capital goods, during the depression, 
and we shall need millions of men and 
billions of dollars to satisfy these needs. 
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Easy Money Policies Endanger 
Fiduciary Funds 


“During the past six years, the United 
States has followed an easy money policy 
that has been unprecedented in scope and 
intensity,” declared Winthrop W. Ald- 
rich, chairman, Chase National Bank, in 
an address before the managers of Met- 
ropolitan Life Insurance Company. He 
further said: “The monetary authorities 
have subordinated every other consider- 
ation to this end. Qualitative standards 
in bank portfolios, the return paid to 
those who are thrifty, university income, 
the yield on endowment funds have all 
been sacrificed that this goal might be 
realized.” 


Mr. Aldrich also said that up to the 
present time the principal effect of easy 
money policies has been on rates of in- 
terest and that nothing. could be so ben- 
eficial to a country as declining rates of 
interest, provided, of course, that it is 
the consequence of an increase in real 
savings. The recent decline, he said, is 
a consequence rather of monetary poli- 
cies and of bank credit expansion and 
hence will prove far less enduring than 
a decline that rests on the firm founda- 
tion of an increase in the savings fund. 
Mr. Aldrich estimated the amount in- 
volved through insurance, trust, savings 
banks and endowment funds amounted 
to $75,000,000,000. 

“An increase in prices will prove quite 
as detrimental to financial institutions 
as to those individuals who have saved 
and who have savings... . It is not 
enough that we should resign ourselves 
to the inevitable and try to hedge 
against future developments. It would 
seem to me that the constructive policy 
for all of us would be to join together in 
a campaign for sound money.” If neces- 
sity we are compelled to reconcile our- 
selves to the devaluation that has oc- 
curred. This does not mean that we 
should countenance ‘further devaluation. 
The reintroduction of the gold coin stan- 
dard would give confidence to the busi- 
ness structure of the entire world in the 
same manner the undeviating adherence 
by England to the gold standard from 
1821 to 1914 did, he said. 





Taxation and Capital Investment 
JAMES D. MAGEE 


HILE any increase in taxes natur- 

ally cuts down the amount avail- 
able for investment, this effect is unim- 
portant at a time when there is an 
abundance of available investment 
money. The significance of high per- 
sonal taxes is found rather in the way 
they influence the direction of invest- 
ment. Our analysis shows that the cap- 
ital market needs investment in stock, 
or equity securities. Yet at many points 
the taxation system penalizes such in- 
vestment. 

1. Effects of income tax provisions. 
High surtax rates tend to drive invest- 
ment out of stocks into bonds. The re- 
turn left after the government takes its 
share may not seem to be adequate to 
cover the risk involved in the investment 
in an equity security. The treatment of 
capital gains and losses strengthens the 
disinclination to invest in equities. 

2. Effects of estate taxes: The high 
estate taxes work against stock purchas- 
es. In theory, most taxes are supposed 
to be paid from income. But obviously 
in the higher brackets it would be im- 
possible to pay estate and gift taxes from 
income. As a result the executors have 
to sell securities in order to pay the tax. 
The owner of the estate will probably 
think it desirable to anticipate such pay- 
ment by holding enough liquid securities 
to meet the estate tax. He will know 
how often real estate is practically un- 
marketable. He will hesitate to put his 
funds in common stocks, not because 
they are unsalable, for frequently they 
have an active market, but because of 
their wide fluctuation in price. If his 
death came at a time when stock prices 
were low, the provision made for the tax 
might be entirely inadequate. The most 
desirable investment to hold in order to 
anticipate the tax payment would prob- 
ably be short-term government issues. 
We may be sure that the necessity for 


Excerpts from pamphlet issued by The Brook- 
ings Institution, Washington, D. C. Readers in- 
terested in obtaining the complete study should 
write directly. Copies are 50c¢ each. 


providing large sums of money for an 
estate tax tends to promote the purchase 
of bonds rather than stocks, and govern- 
ment bonds rather than industrials. 


Life Insurance Not Complete Answer 


The suggestion is sometimes made that 
life insurance should be used to provide 
the money for estate taxes, since the 
policy provides funds whenever death 
occurs without the necessity of selling 
any securities. There is merit in the 
suggestion when applied to small estates 
where the amount of the tax is not large. 
However, in the case of large estates, 
say over $10,000,000, it is not so help- 
ful, for the policy adds to the size of 
the estate: 60 per.cent would be used up 
in meeting the added liability and only 
40 per cent would be available to meet 
the tax on the original estate. 


The law offers a very real threat to 
closely held businesses of large size. The 
necessity of raising a large amount of 
cash to pay the estate may force the sale 
or liquidation of the business, or if the 
business is in corporate funds it may 
result in a loss of control by the heirs. 


3. Effects of tax exemption of secur- 
ities. As high surtaxes repel investment 
in equities involving substantial risks, 
so tax exemption invites investment in 
bonds involving a minimum of risk. 


Comparison of Taxable and Tax-Exempt In- 
vestments for Those with Incomes of 
Various Sizes* 

Municipal Bonds Bearing: 
14% 2% 2%4% 3% 
Are Equivalent to Taxable 
Securities with a Percen- 


tage Yield of: 

12,000 1.69 2.25 2.81 3.87 
22,000 1.85 2.47 3.09 3.70 
62,000 2.46 3.28 4.10 4.92 
68,000 2.63 3.51 4.39 5.26 
150,000 3.95 5.26 6.58 7.90 
200,000 to 250,000 4.41 5.89 17.35 8.82 
750,000 to 1,000,000 6.25 


8.34 10.40 12.50 
Over 5,000,000 9.53 11.90 14.28 


*Memorandum from Finance Department 
of the Chamber of Commerce of the United 
States. 


If Taxable Income is: 


$ 10,000 to $ 
20,000 to 
56,000 to 
62,000 to 
100,000 to 
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According to the Standard Statistics 
indexes for 1938, obtained by averaging 
the 12 monthly figures, the yield on 15 
municipal bonds was 2.91 per cent; on 
15 public utility bonds, 4.80 per cent; on 
15 industrial bonds, 5.07 per cent; on 
20 industrial preferred stocks, 5.17 per 
cent; and on 15 railroad bonds, 8.37 per 
cent. A study of the table will show 
that, in comparison with municipal 
bonds, a taxpayer with an income of $56,- 
000 could not afford to invest new money 
in public utility bonds; that a taxpayer 
with an income of $62,000 could not af- 
ford to invest new money in industrial 
bonds or industrial preferred stocks; and 
that a taxpayer with an income of over 
$200,000 could not afford to invest in 
railroad bonds. 

The proportion of tax-exempt securi- 
ties increases with the size of estates. 
The Percentage of Tax-Exempt Securities 

in Estates* 

Size of Estate 1927 1931 1935 
$ 100,000-$ 200,000 4.6 4.2 8.9 

200,000-— 2,000,000 7.6 8.1 16.1 

2,000,000— 4,000,000 8.3 10.4 26.7 
Over 4,000,000 92 15.3 44.0 


There is, however, one important case 


where federal securities are used to 
escape state taxes. Some states still tax 
security holdings under a general prop- 
erty tax. The tax may be as high as 2 
per cent of the capital value, which would 
be equivalent to an extremely high in- 
come tax. Often the assessment is on 
the basis of holdings on a given day, so 
prudence suggests that on that day one’s 
holdings should be federal securities 
which are exempt from the tax. 

4. Effects of reciprocal federal and 
state exemptions. Tax exemptions, as 
between state and federal governments, 
arose from the view that taxation should 
not be used for purposes of hampering 
the activities of another government 
agency. The issue here involved has fin- 
ally been clarified, as far as salaries are 
concerned, by two recent decisions of the 
Supreme Court. There have been no 
recent decisions with respect to the re- 
ciprocal rights of federal and state gov- 

*Gerhard Colm and Fritz Lehmann, Eco- 
nomic Consequences of Recent American 
Tax Policy, New School for Social Re- 
search, 1938, p. 51. 
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ernments to tax the income from each 
others’ bonds. 


The Tax-Exempt Security Problem 


If tax-exemption repeal were made 
retroactive, that is, applying to bonds 
already outstanding, it would yield a 
great increase of revenue for both fed- 
eral and state government. However, 
since the tax advantage in holding such 
securities would no longer exist, many 
individuals would immediately seek to 
shift to other securities. While this 
would be of obvious benefit from the 
standpoint of private investment, it will 
be seen that it would at the same time 
bring a precipitate decline in the prices 
of tax-exempt government issues. The 
fall would probably be greatest in the 
case of state and local issues, since their 
prices have been more influenced by the 
tax-exemption feature than have the 
prices of the exempt federal issues. This 
is because the federal income tax carries 
higher surtax rates than do the state 
income taxes. 

The decline in the prices of existing 
tax-exempt securities would adversely 
affect not only wealthy individual hold- 
ers but would have serious consequences 
upon banks and other institutional in- 
vestors. A large number of banks hav- 
ing heavy bond portfolios and none too 
adequate capital might well be forced 
into insolvency. In fact, the repercus- 
sions would be of so serious a character 
that a retroactive law is wholly inad- 
visable. . 

If the law were applied merely to new 
government issues, the effects would of 
course be of a wholly different order. 
The increase in revenue to the govern- 
ment would for some time be relatively 
small because the amount of the new is- 
sues, the interest on which is taxable, 
would be small. There would be no loss- 
es to existing holders of tax-exempt se- 
curities as a result of declining values; 
on the contrary, competition for the 
existing tax-exempt issues would tend 
to raise their prices, thereby bringing 
gain to present holders. There would 
be a tendency for wealthy investors to 
buy up the tax-exempt issues now owned 
by institutions. 
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The cost of new government borrow- 
ing would be materially increased. In 
view of the fact that the credit of muni- 
cipalities is none too satisfactory, such 
an increase in the cost of credit might 
in many instances have serious reper- 
cussions. 


While the case for the removal of tax 
exemption in connection with future is- 
sues is thus not altogether clear, we in- 
cline to the view that the long-run gains 
would out-weigh the possible immediate 
difficulties from the point of view of 
state and municipal borrowing. How- 
ever, since the constitutional issue has 
not been decided, a modification of the 
tax exemption system cannot be counted 
upon to affect the immediate investment 
problem. 


Recommendations 


In the light of the analysis which we 
have made, we offer the following recom- 
mendations: 


1. The surtax rates in the upper brackets 
should be substantially reduced. 

2. The normal income tax on corporate 
dividends should be eliminated. 

3. Capital gains and losses should be dis- 
regarded. However, if capital gains 
continue to be taxed, deductions for 
capital losses should be allowed. 

. The federal income tax should be 
made to apply to employees of state 
governments; and federal employees 
should similarly be subjected to state 
income taxes. 

. No changes are suggested in the estate 
and gift taxes. 


If financing business expansion 
through the sale of stocks is in large 
measure precluded as a result of the tax- 
ation system, such future financing as is 
undertaken would have to be in the form 
of bond issues, which would mean in- 
creasing the proportion of corporation 
capital that represents debt. Inasmuch 
as it is generaily regarded as desirable 
to prevent corporate debt from becom- 
ing so large as to threaten insolvencies 
in periods of business depression, some 
modification of the existing tax system 
appears to be an imperative necessity. 

We favor a modification of existing 
legislation in order to make possible 


IN DETROIT 


UNION GUARDIAN 
TRUST COMPANY 


Fiduciary Service Only 


some equity financing by savings insti- 
tutions [and life insurance companies]. 
The existing laws with respect to invest- 
ments were designed to give a maximum 
of security to depositors and policy hold- 
ers. Experience has shown, however, 
that it is possible for such institutions 
to invest a portion of their funds in well 
selected equities without an appreciable 
sacrifice of safety. While the yield from 
any one common stock may be uncertain, 
the return from a large number of well 
selected stocks may show a stability of 
values, and of earnings, comparable with 
that of bonds. The long and successful 
experience of fire insurance companies, 
whose investments are not restricted, af- 
fords ample support for this view. 

It is our view that even if there should 
be, immediately speaking, a considerable 
net reduction in tax revenues [resulting 
from adoption of the above recommenda- 
tions], the gains resulting from the stim- 
ulus to the expansion of private enter- 
prise would, in the near future, much 
more than offset any probable revenue 
losses. The means of securing fiscal 
stability is to be found in the expansion 
of total national production. Taxation 
revenues will pretty much take care of 
themselves if we can achieve full econ- 
omic recovery. 


Lewis E. Pierson, honorary chairman of 
Irving Trust Company, N. Y., recently spoke 
over radio station WABC on the program 
“What Helps Business Helps You.” Mr. 
Pierson spoke on “Our Mounting Tax Bur- 
den.” 
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Portrat of a rust Officor 


ACK in 1634 a certain Reverend 

came from England to help estab- 
lish a distinguished family line, with 
highly migratory habits. At the time 
the principal of our story arrived in May, 
1883, to carry on the family name, his 
family had got as far West as Appleton, 
Minnesota. Then westward again, to 
Mitchell, S. D., where they paused long 
enough for Al to localize his grammar, 
high and college education. 


Probably feeling cramped with only 
1200 miles further to the Pacific Coast, 
he backtracked to a railroad office in 
Chicago, where he was a stenographer, 
for a running start. Next we hear of 


him in northern Mexico, but at that time 
it was in so much more troubled a con- 
dition than the States, that he journeyed 
to Los Angeles and in January 1916 
joined the Title Insurance & Trust Co. 


Since his present company establish- 
ed a trust department on September 
15, 1918, he has found his most inter- 
esting job—and a highly successful one 
—the development of this department, 
considering as his outstanding expe- 
rience the consummation of an agree- 
ment between the banks and the Bar of 
California which ended years of harm- 
ful strife and has brought a lasting har- 
mony since. His business creed is as 
straight-forward, considerate and com- 
mon-sensible as his character: “to con- 
duct the trust business he has in charge 
with credit to himself and 
institutional honor to the 
trust fraternity, fairness 
to beneficiaries and profit 
to stockholders.” 

Because of the inherent 

personal relationship, he 
believes that a trust officer 
profits himself and serves 
better by staying with one 
Bank, provided, of course, 
a suitable environment, 
with opportunity for devel- 
opment. 

Asked his opinion to the 


greatest hurdle in corporate fiduciary 
progress he stated: 

“The tendency to promise more than 
we can deliver and to urge corporate 
fiduciary services indiscriminately. Only 
a limited number of people can use the 
corporate executor or trustee to advan- 
tage—yet it has been the custom to soli- 
cit indiscriminately. Then, too, many 
corporate fiduciaries did not make re- 
cords any too good in the investment of 
funds in the 1920’s, and as a result all 
trust companies have fallen in the es- 
timation of the public, and are just now 
coming out from under the cloud.” 

In between his heavy working hours, 
he finds time for Community Chest ac- 
tivity, for his favorite hobby, his son, 
Mitchell Lee, and for golf—now re- 
placed by the less time-consuming sport 
of ping-pong. He likes his relaxation 
watching his vineyards grow, listening 
to the coyotes and the birds around La 
Canada’s mountains, and “disconnect- 
ing the telephone for full measure.” If 
he straightway forgets the stories he 
hears, he remembers the reading he 
likes: “The Tree of Liberty,” and varies 
position by himself writing excellent 
articles on his work, some of which 
Trusts and Estates has been privileged 
to print. 

His boyhood ambition—to be a rail- 
road brakeman—he has foregone to be 
a most active committeeman of the 
A.B.A. and a leader in California bank- 
ing, as 1935-36 president of 
the state association where 
his accomplishments and 
initiative were most distin- 
guished, and the honor of 
which he treasures most 
highly. Quietly thoughtful 
and unselfishly energetic, 
Al Lathrop, vice president 
and trust officer of the 
Union Bank & Trust Co., is 
respected by many friends 
for the fine qualities that 
make him the essence of a 
financial gentleman. 
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Seattle Offers the A. B. A. Delegate Many Pleasures 


HOSE who have developed a sound 

bump of curiosity and plan on attend- 
ing the American Bankers Association 
convention in Seattle, September 28-29, 
have in store for them many additional 
pleasant surprises outside of business 
of the day. 

The Pacific Northwestern United 
States has long been a mecca for tour- 
ist and vacationist and convention dele- 
gates will have only themselves to 
blame if they don’t find spots of inter- 
est during their free moments. 

K. Winslow, Jr., executive vice-presi- 
dent and cashier of the Seattle Trust 
and Savings Bank, very accomodatingly 
prepared for Trusts and Estates a list 
of places to see that should satisfy any 
and all tastes. The list and a brief ex- 
planation follow: 

U. S. Government Locks — second 
largest on the North American Contin- 
ent. (Exception—Panama Canal) 


U. S. Navy Yard and Dry Docks — 
Located in Bremerton across the Sound. 
A delightful 50 minute ride by ferry. 

Frozen Fish Exhibit — Maintained 
by Port of Seattle. 

Seattle Art Museum — In addition to 
a magnificent collection of art, this 
museum houses one of the largest and 


most important collections of jade in 
the world. 


Public Market — This unique and 
picturesque market system 
tained by the city. 


is main- 


University of Washington and Mus- 
eum — The University campus is re- 
spectedly the most beautiful natural 
campus in the United States. The 
museum contains many items of inter- 
est to collectors of Pacific Northwest 
America. 


Seattle Arboretum—This two million 
dollar W.P.A. project in cooperation 
with the University of Washington 
should not be missed. The scientific 
and educational growth of trees and 
shrubs is not likely to be surpassed in . 
any country. 


Ye Old Curiosity Shop — Waterfront 
hobby and antique shop, specializing 
in Alaskan and Northwest curios. 

Grand Coulee Dam—A two day motor 
trip over excellent highways. This 
dam is the largest construction project 
ever undertaken by man. 


The Seattle Entertainment Committee 
is presently arranging a full program 
which should keep everyone busy and 
happy during the entire convention. 


An air view of Seattle with the harbor in background. 





Inequities in Federal Taxation 


Suggestions for Stimulation of Investment and Recovery 


ROY C. OSGOOD 
Vice President, The First National Bank of Chicago, Illinois 


MONG the most recent and author- 

itative publications on tax problems 
is “Taxation and Capital Investment,” 
by Dr. James D. Magee, a member of the 
staff of The Brookings Institution.! 

If, through excessively high income 
taxes, individuals or groups are prevent- 
ed from building wealth through produc- 
tive enterprise and if, through excessive- 
ly high death taxes, such wealth as has 
already been accumulated is removed 
from such productive enterprise, there 
will finally come a time when productive 
enterprise is unable to produce sufficient 
income and accumulations to support the 
necessary taxation. Perhaps we have 
reached that point already. Certainly 
the fact that taxes now take at least a 
quarter of the national income as against 
less than 7% in 1913 makes enterprise 
worry. 

Lest it be said that a reduction in tax 
rates would accrue solely to the benefit 
of those in theNhigh income classes and 
thus be politically impossible, may I 
quote from an address? by a represen- 
tative of Labor, Mr. Matthew Woll, Vice 
President of the A. F. of L.: 


“Excessive taxes hit every individual 
in the country, whether wage earner, sal- 
aried worker, professional man or house- 
wife. They are all affected in a lessening 
of the opportunities for profitable em- 
ployment, acting as a barrier to increased 
wages or salaries, shorter hours and im- 
proved conditions of employment. The 
result is an increased cost of living and 
a reduction in the purchasing power. By 
lessening profits of industry they prevent 
the accumulation of a reserve necessary 
and essential to a progressive industrial 
order. And finally, excessive taxes jeo- 


From address before Illinois Bankers Association 
convention, May 26, 1939. 

1. See excerpts in this issue, page 167. 

2. Before the recent annual meeting of the 
Chamber of Commerce of the United States. 


pardize the security of the whole of our 
economic structure.” 


Many of the tax problems under exist- 
ing Federal laws are especially acute only 
because they are accentuated by the high 
rate of tax. [Mr. Osgood then discussed 
the undistributed profits tax, stating that 
“practically every authority including the 
Chamber of Commerce of the United 
States believes this tax to be thoroughly 
discredited ;” the matters of consolidated 
income tax returns (with respect to par- 
ent and subsidiary companies), the 
American Institute of Accountants rec- 
ommending that consolidated returns be 
made mandatory; the tax on intercorpo- 
rate dividends, which the Institute urges 
be eliminated; and the inability of corpo- 
rations to carry forward for a reasonable 
number of years their net operating 
losses, as to which Mr. Osgood suggests 
that the carryover privilege be permit- 
ted on the basis of a reasonable period— 
practically at least a five year average 
should be considered.] 


Capital Gains and Losses 


According to an exhaustive study pre- 
pared by Mr. Walter A. Cooper of the 
accounting firm of Barrow, Wade, Guth- 
rie & Co. in 1938, the annual net capital 
gain available for taxation over the last 
twenty years averaged something under 
$395,300,000 per annum or less than 2.1% 
of the total net income available for tax- 
ation. Actual taxes collected during an 
eight year period averaged less than 
$104,000,000 per year and this eight year 
period covered, and most of the taxes 
were collected, in the years 1926 to 1929. 
He further found that about $46,000,000 
of this annual tax was paid on what 
might be termed trading profits. 

Thus, using such period as an average, 
we are talking about some $60,000,000 
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in actual revenues when we speak of the 
capital gains tax. This is not a great 
deal of money in an eight billion dollar 
budget. And even this is not net for we 
must consider the costs of collection, in- 
cluding expense of audit, review and liti- 
gation both to the government and the 
tax payer. For example, Mr. Cooper 
found that over 25% of the cases re- 
viewed by the Board of Tax Appeals in- 
volved principally capital gains ques- 
tions. 

The restrictive influence of the capital 
gains tax on the flow of capital is well 
recognized. The 1938 Revenue Act pro- 
vided some encouragement, but there is 
still the attempt to identify capital 
transactions with other income. A com- 
plete elimination of capital gains and 
losses from the personal income tax is 
most essential. For obvious reasons our 
national legislators have been insistent 
that capital gains were just like any 
other income, but they have been quick 
to find a difference between capital loss- 
es and other losses. 

It is time we came to realize that a 
tax on capital gains is just another cap- 
ital tax. If the needs of governmental 
revenue justify a capital tax as a tempo- 
rary expedient there should be no: at- 
tempt to identify it as an income tax. 


Trust Income Tax Problems 


Sections 166 and 167 of the Income 
Tax Law involve the taxation of trust 
income to the creator of the trust when 
it is in fact paid to another. A substan- 
tial part of the misunderstandings and 
problems that have arisen in connection 
with these sections has been due to the 
construction placed upon this part of the 
law by the Treasury Department. On 
the other hand the Treasury feels it 
should adopt a construction which will 
produce the greatest revenue until such 
time as Congress sees fit to deny such 
a construction. On the whole there is 
a need for a more comprehensive legis- 
lative definition of situations. wherein 
trust income is to be taxed to the grantor 
rather than to the one who actually re- 
ceives such income. 

For many years the trust income tax 
exemption was $1,000. Since a trust is 
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only taxable on income which is with- 
held from distribution not many trusts 
were actually taxable. Further the 
$1,000 exemption also covered the normal 
accumulations which are required by 
trust law, such as stock dividends, amor- 
tization of premiums, non-deductible ex- 
penses, etc. However, Congress, in an 
effort to discourage the creation of mul- 
tiple trusts for the actual accumulation 
of income, reduced the exemption to $100. 
This not only hit those few trusts which 
were accumulating income to avoid the 
higher tax but also vitally affected all 
trusts involving trust accounting prob- 
lems. 

The result has been to practically 
double the work of fiduciaries in pre- 
paring income tax returns. Certainly it 
is doubtful whether the amount of in- 
creased revenue derived justifies the ad- 
ditional work required both by the tax- 
payer and by the government in the 
preparation and auditing of small re- 
turns. 

For many years there was no question 
but that custodian fees, safe deposit box 
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rent, fees of financial representatives and 
other ordinary and necessary expenses 
of a similar nature, were deductible by 
a taxpayer when paid in connection with 
the production or collection of taxable 
income. However, the Circuit Court of 
Appeals for the Second Circuit recently 
held that a taxpayer deriving his income 
from investments was not entitled to de- 
duct custodian fees and office rent as a 
business expense. A recent decision by 
the Board of Tax Appeals casts doubt 
even upon the deductibility of trustees’ 
commissions. 

On the whole the law on this question 
seems to be in a state of confusion. Leg- 
islation should be enacted making clear 
that taxpayers deriving their income 
from investments should be allowed the 
same expense deductions as taxpayers 
who are engaged in a commercial, manu- 
facturing or other activity which is def- 
initely recognized as a trade or business. 


Government Tax Liens 


Recently Federal Tax Liens on secur- 
ities in the hands of banks and other 
financial institutions have created ser- 
ious problems. A recent lower court de- 
cision holds that where the Government 
has filed a notice of tax lien in the man- 
ner required by the statute, the lien 
takes precedence over the rights of sub- 
sequent purchasers and encumbrancers 
for value, in good faith and without 
knowledge of the Government’s claim. As 
to securities, there is, of course, no par- 
ticular office where notice of such a lien 
could be filed so that in most cases the 
notice is filed in the office of the Clerk 
of the Federal Court. This means that 
in order to be absolutely safe in the 
acquisition of securities records of the 
Clerk of the Federal Court would have 
to be examined in connection with every 
single transaction. 

The difficulty involved is apparent. 
Practically, of course, the lien provisions 
of the statute are ignored and the risk 
is taken but possible destruction of the 
free flow of business transactions cannot 
be ignored. Certainly consideration 
should be given to amending the tax law 
to limit the effect of the lien insofar as 
it relates to negotiable and semi-negotia- 
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ble securities such as stocks and bonds. 

Gain or loss on the foreclosure of a 
mortgage also presents a problem of spe- 
cial interest to financial institutions. The 
entire situation is confused due to the 
doubt cast upon the present regulations 
by recent court decisions. Under the 
regulations gain or loss must be recog- 
nized by the mortgagee based upon the 
actual value‘of the property bid in at the 
foreclosure sale. 

This is a very difficult matter to de- 
termine. Generally the mortgagee is 
placed in the unusual position of having 
lost an income producing asset and yet 
being subject to a possible income tax 
by the acquisition of an asset which can- 
not be liquidated to pay the tax. On the 
whole the mortgagee is engaged in a 
mere salvage operation and the equities 
of the situation would seem to be in 
favor of postponing any realization of 
gain or loss until final liquidation. 


Valuation of Large Holdings* 


The question of valuing large holdings 
of a particular security for tax purposes 
has given trouble ever since the change 
in the regulations in 1934. Notwith- 
standing the fact that the Board of Tax 
Appeals and the courts have consistently 
refused to uphold the present regulations 
the Treasury Department requires every 
case to be appealed in order to secure 
relief. This is an unnecessary burden to 
place upon the taxpayer, considering the 
fact that the government has been s9 
consistently overruled. 

On the whole I think this situation 
has developed from an unfortunate use 
of words. This problem is popularly 
called “blockage.” As a matter of fact 
arguments at times were made that if 
the whole block were placed upon the 
market at one time the value would be 
practically nothing. The Treasury De- 
partment quite properly argued that val- 
uation could not be based upon what 
would be received at a forced sale. 

True “blockage,” however, rejects this 
argument and points out that if a con- 
cern holds a million gallons of gasoline 


*See discussion of this subject by Tannenbaum. 
in June 1939 Trusts and Estates, page 709. 
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in storage the value of the whole is not 
to be determined by ascertaining the 
price of a gallon of gasoline at the corner 
filling station. Obviously the inquiry 
should pass by the retailer and ascertain 
the market in which holdings of this 
size are dealt. Instead of the popular 
term “blockage” a better word describ- 
ing this situation would be “wholesale.” 


Contemplation of Death* 


Gifts made in contemplation of death 
are subject to gift tax and upon the 
death of the donor are also subject to 
estate tax. While a credit is allowed on 
the estate tax with respect to the gift 
tax payment, this credit rarely amounts 
to the gift taxes actually paid so that it 
is to the distinct advantage of the gov- 
ernment to attempt to tax the gift as 
being made in contemplation of death. 
Here again there is a definite reluctance 
on the part of the Treasury Department 
to admit the force of the evidence pre- 
sented by the taxpayer showing the gift 
was not made in contemplation of death. 


The tendency is to make all gifts the 
subject matter of litigation at the death 
of the donor. This situation seems to 
prevail notwithstanding the Govern- 
ment’s singular lack of success in such 
litigation. A more equitable procedure 
would be for the Treasury Department 
to give proper consideration to the evi- 
dence presented by the tax payer on the 
question of contemplation of death and 
render its decision in the light thereof. 


Another point of dispute is the fact 
that the Treasury Department by its reg- 
ulations requires all income collected and 
accrued within a year after the date of 
death to be included in the gross estate 
of the decedent for Estate Tax purposes 
when the taxpayer elects to use values on 
the date one year after the date of death 
rather than the date of death. There is 
no mention of the income collected dur- 
ing that year in the statute and it seems 
obvious that it was not contemplated. 
The statute was designed specifically to 
protect the estate from a falling market 
and it is difficult to see any connection 
with that aim and this practice of the 


*See discussion by Schumacher, in this issue. 
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Treasury Department. As a matter of 
fact under most State laws the executor 
is not even entitled to rents collected on 
real estate during this period. It is 
something of an anomaly to make the 
executor personally liable for a tax on 
property to which he has no right. 


Simplifying the Estate Tax 


The estate tax itself, combining as it 
does two sets of taxes, the 1926 Act and 
the additional tax under the 1932 Act as 
amended, could well be simplified by com- 
bining the two Acts into one. This was 
proposed last year but because the pro- 
posal recommended included an increase 
in tax rates in some brackets it was quite 
naturally defeated. In connection with 
any consolidation of the law due regard 
must be had for the rights of the States 
to share in death tax revenues. Since 
1932 the Federal death tax laws have 
tended to crowd the State out of this 
field. Competition between the States 
and the Federal government for sources 
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of revenue has been constantly increas- 
ing and thus far the States have been 
on the short end. It is time for a com- 
plete study of governmental conflicts in 
the field of taxation. 


The revenue act of 1938 eliminated en- 
tirely the annual gift tax exemption for 
gifts in trust. It is true that under the 
previous Revenue Act as interpreted by 
the courts a method of tax avoidance was 
discovered in that it was possible to 
create any number of trusts for one in- 
dividual and get an exemption for each 
trust. 


As has been characteristic of recent 
legislation the problem was solved by 
“burning down the house.” There was 
no attempt to cure the specific problem 
and as a result legitimate trusts created 
with no thought of tax avoidance suffered 
along with the guilty ones. Further, 
from research which has been made, 
there is available a solution from the 


No Double Taxation 


Delaware and Pennsylvania have joined 
the rapidly growing list of states which 
have issued rulings on taxation of intang- 
ibles of non-residents, as a result of the 
recent Supreme Court decisions The rul- 
ling by Delaware’s Tax Commissioner J. P. 
Truss, is as follows: 

“Under the law of Delaware an intangible 
personal property owned by a non-resident 
of Delaware, such as money, shares of stock, 
voting trust certificates, bonds and other se- 
curities, and any interest therein, which may 
be placed in Delaware by such non-resi- 
dent owner, whether in trust or otherwise, 
is exempt from any property, inheritance, 
estate, transfer, excise or other tax in Dela- 
ware, and the income from any such prop- 
erty is likewise exempt from any tax except 
to the extent that the income from a trust 
of such property is distributed or distribu- 
table to a resident of Delaware. 

“With respect to shares of stock of Dela- 
ware corporations owned by non-residents 
of Delaware, the constitution of Delaware 
forbids the taxation of such shares by any 
present or future law, regardless of where 
such non-resident owners physically keep 
the certificates evidencing such shares.” 

The Department of Revenue in Pennsyl- 
vania announced a similar ruling on August 
16. 
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government’s point of view without mak- 
ing trust business difficult. 

Important as are all these problems, 
most of them would have decreasing sig- 
nificance and probably could be tolerated 
if our tax laws were to be framed with 
a view toward stimulating business en- 
terprise and recovery. The choice is well 
stated in the concluding paragraph of 
the Brookings Institution study. I can 
well conclude with this quotation: 


“We must choose between an arrested 
flow of funds into new capital enterprise 
—which halts economic progress and per- 
petuates stagnation—and a modification 
in the system of taxation, even if such 
modification appears to run counter to 
current conceptions with respect to such 
problems as justice in taxation and the 
redistribution of wealth through the me- 
dium of the tax machinery. The primary 
need at this time—outweighing every 
other consideration—is the stimulation of 
capital expansion.” 


Semantic Reporting 


If we must discuss yesterday’s stock mar- 
ket in terms prescribed by Stuart Chase 
and approved by the T. N. E. C., we can say 
that stocks reached a level where investors 
were able to obtain bargains at an advan- 
tage of 0.26 point from the day before and 
that trading, which would have been nil had 
it been a legal holiday, boomed upward to 
531,870 shares and every one was extreme- 
ly happy. Those who may wish to buy 
Chrysler, American Telephone, Du Pont or 
Westinghouse will be pleased to know they 
may do so now at a saving of approximately 
$100 a 100 shares, this amount representing 
the saving (not hoarding) which they gained 
by not buying on Monday. If this keeps up, 
investors may save thousands by not buy- 
ing. 

But, strange as it may seem, non-con- 
formist Wall Street still clings to the hope 
that business will so improve that it can 
forget semantics and other antics and talk 
without embroidery about how it pays to 
be a bull on America. At the moment it 
doesn’t pay very much because in the game 
of trying to make an honest dollar the house 
wants too much of a cut, the staff is en- 
couraged to get ugly and the general at- 
mosphere is one of a Kentucky feud. 


From NORMAN STABLER’S market column in 
N. Y. Herald Tribune, June 14th. 





Trust Research 
The Trust Problems Seminar, New York Chapter, A. I. B. 


HILE the Trust Problems Seminar 

is conducted as a special course at 
the New York Chapter of the American 
Institute of Banking, it is in effect a 
continuous organization of experienced 
men and women engaged in Personal 
Trust work in and around New York 
City who are attracted by the Seminar’s 
two-fold purpose; namely, to keep con- 
stantly abreast of current developments 
in the trust business and to endeavor to 
contribute through study and research 
to the solution of problems in that field. 


Each Autumn its planning committee, 
led by the Faculty Chairman of the Sem- 
inar, Edgar B. Landis, Trust Officer of 
Chemical Bank & Trust Company, deter- 
mines the program for the ensuing year 
and work is planned for separate com- 
mittees into which the Seminar is or- 
ganized to study particular phases or 
problems of trust banking. This Fall, 
committees will continue research al- 
ready begun or undertake new inquiries 
along the following lines: 


(1) 
(2) 
(3) 
(4) 
(5) 


Costs and Fees 

Administration Problems 
Investments 

Common Trust Funds 

Beneficial practices in other jur- 
isdictions. 


Special studies will also be under- 
taken on new business and trust adver- 
tising, real estate, taxation and operat- 
ing problems. The members of the Sem- 
inar determine for themselves the com- 
mittee on which they wish to serve and 
the committees meet independently on 
the call of their chairman as frequently 
as needed for the preparation of their 
studies and reports to the Seminar’s 
monthly meetings. 


HE Seminar holds stated meetings 
each month during the academic 
year at which the reports and findings 
of the various committees are discussed. 
When in final form, such of these re- 


ports as are of wide interest are pub- 
lished or distributed in channels where 
they may be of greatest value to those 
engaged in the trust business. Wherever 
possible, collaboration is effected with 
banking associations and other groups 
studying similar subjects. It is also 
customary to have at each meeting, as 
an invited guest, an attorney, or other 
specialist in the subject under discus- 
sion. 

While last year the Seminar had over 
fifty members representing twenty-four 
banking institutions, the scope of the 
Seminar work could be enlarged if a 
greater representation were obtained. 
Advanced trust men and women who 
are interested in and willing to devote 
substantial time and effort to its pro- 
gram are cordially invited to enlist in 
the work of the Seminar. Further in- 
formation may be obtained from the 
Chapter, or John Horn, Secretary of the 
Seminar, who is with Bankers Trust 
Company, 16 Wall Street. 


Rochester Brothers Observe Fifty 
Years as Bankers 


Robert C. Watson, president of the 
Rochester Trust and Safe Deposit Com- 
pany, and William G. Watson, vice pres- 
ident of the Lincoln-Alliance Bank and 
Trust Company, both of Rochester, N. Y., 
and brothers observed their fiftieth 
banking anniversary simultaneously on 
August 12. 

The brothers, twins incidentally, start- 
ed out one morning fifty years ago to 
look for a job. At noon they met and 
announced to one another that each had 
landed a job in a bank at the same salary 
of $10 per month. Robert C. has con- 
tinually been on the payroll of the 
Rochester Trust since that day. 

The parallel lives of the Watson broth- 
ers are indeed unique and successful. 
Few bankers in the history of this coun- 
try can look back over a more useful 
fifty years than can the Messrs Watson. 
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How Many Trust Departments? 


HROUGH the cooperation of the Board of Governors of the Federal Reserve 

System and the Federal Deposit Insurance Corporation in providing Trusts 
and Estates information on their fiduciary members, it is now possible, for the 
first time in history, to give an accurate statement of the number of active trust 
departments under federal supervision in the United States. Adding to the 1,543 
national bank trust departments which, according to the 1938 annual report of 
the Comptroller of the Currency, were active in the administration of trusts and 
estates, 1107 insured banks not members of the Federal Reserve and 484 state 
members of the Federal Reserve System, the total number of federally super- 
vised trust institutions in the 48 states is 3,134. 


Thus, an actual figure is substituted for the guesstimate of the past. In 
addition, there are, of course, several score of active trust departments in non- 
insured state banks and trust companies, particularly title insurance and trust 
companies or savings banks with fiduciary departments. The above figures do 
not relate to the number in active operation on any one day, but are recorded as 
of the date of the last examination. 


Several hundred more banks were empowered to act in fiduciary capacities 
but were not in fact administering any such funds. For example, a list pub- 
lished as of December 31, 1938 by the Federal Reserve authorities shows 1,883 
national banks authorized to exercise fiduciary powers. No similar figure is 
available from the state banking authorities, and would not be very significant 
anyway, as may be judged from the fact that in at least one state, trust powers 
are considered as being granted synonymously with the state bank charter. 


Court Relief for Accounting Liability 


EQUIREMENTS for court accountings by trustees of testamentary 
and living trusts run the whole gamut, from detailed annual ac- 
counts to a complete absence of opportunity to obtain judicial settle- 
ments. The Uniform Trustees Accounting Act, promulgated in 1936 
by the National Conference of Commissioners on Uniform State Laws, 
was designed to establish a standard. Its adoption by only one state, 
its reported lack of success there, and its defeat by a number of other 
legislatures, would seem to lead to the conclusion that the Act does not 
furnish the prescription for the ills. 
In Indiana, where the Act has been in operation since July 1, 1937, 
the consensus of opinion among able trust men is that the disadvantages 
inherent in the Act far outweigh its advantages and there is a possibility 
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that it will soon be repealed. The principal objections voiced are: 
(1) excess rigidity and explicitness with respect to details of proce- 
dure; (2) undesirable and unwarranted publicity of the trustor’s affairs 
(with regard to non-testamentary trusts) ; (3) additional expense to the 
estate involved; and (4) additional duties imposed upon the trustee not 
commensurate with the benefits derived. 

Nor can it be said with sincerity that the complaints of the Indiana 
corporate fiduciaries are selfish. The added burdens thrust upon them 
will ultimately result either in unprofitable operations, with a conse- 
quent lowering of the standard of service, or increased fees chargeable 
to the fund. Again, their interest in preserving the properly confiden- 
tial nature of the trustor’s affairs is not unaltruistic. Moreover, leading 
attorneys, while recognizing the salutary aim of the uniform law, have 
deplored its inequities.* 

The fact that Indiana attorneys drafting wills and trust agreements 
in the past two years have almost invariably included a clause relieving 
the fiduciaries from the duties imposed by the Act, is also persuasive. 
It has been suggested that the Act should be so phrased that it be optional 
with the donor or the beneficiaries or the trustee, to apply to the court 
for an accounting such as provided for by the Act. 


T IS well known that corporate fiduciaries in many states are most 

anxious to obtain some efficient and economical procedure by which 
they can determine their liability periodically at the same time the ben- 
eficiaries are provided a definite opportunity for judicial review, and 
the court enabled to judge the actions (or inaction) in the light of the 
controlling and prevalent conditions. 

There are two states, at least, where the existing practice has 
proven satisfactory to all interested parties. The Massachusetts proce- 
dure, described by Guy Newhall in April 1938, Trust Companies, page 
409, and May 1938, page 574, has the virtues of simplicity and flexi- 
bility, much being left to the discretion of the court. Senator Roseberry 
discusses in this issue the newly evolved system in California. It would 
be well for trust men and probate lawyers in other jurisdictions to an- 
alyze these methods, and present their conclusions for consideration to 
local bar associations with a view to initiating legislation. The subject 
should be most appropriate for study by the American Bar Association’s 
Committee on Improvements in Probate Practice. Thus, by concerted 
effort, may be evolved a trustees accounting procedure that will serve 
the best interests of settlor, fiduciary and beneficiaries, and deserve 
adoption everywhere. 


NLRB and Banks 


HE decision by the National Labor Relations Board that it has jurisdiction 
over bank employees, rendered just after Congress adjourned (although hear- 
ings had been completed six month before), will be appealed by Bank of America 
N. T. & S. A., the defendant. The case, originally opened in November 1937, 
involved a trust department employee who claims he was discharged for CIO 
union activities. The Board refused to believe the Bank’s allegations that he 


*See Newhall, Court Accounting and Allowances, 66 Trust Companies 409. 
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had falsified expense accounts, and was generally incompetent and insubordinate, 
ordering the Bank to reinstate him and to “cease discouraging membership” in 
the union. 

The Board rejected the contention that banking institutions are instrumen- 
talities of the United States, are not engaged in inter-state commerce and there- 
fore not subject to the provisions of the Wagner Act. When the case reaches 
the higher courts, it will be interesting to see the fate of these time honored con- 
ceptions. Perhaps the Congress, already rather displeased with the consequences 
of the Act, may clarify the law in this respect at the next session. The Board’s 
well-timed delay denied the recent session the opportunity. 

The attitude of the bank customer toward the principle established by this 
decision may well be typified by the comments of Dave Boone, columnist for the 
New York Sun, who wrote: 


“It’s going to seem mighty strange to have to shake off that feeling that a bank 
is sole boss of the fellows who handle depositors’ dough. 

“T always thought it was okay and a pretty good thing for a bank to get rid of 
any worker in whom it didn’t have complete confidence, that this was one matter that 
couldn’t be arbitrated, discussed or even questioned. 

“But the NLRB, which springs something new every minute, thinks this is old- 
fashioned and all wrong. It ain’t enough for a bank to reach an opinion that a work- 
er is lacking in honesty and competency. A feeling that Joe Whoozis isn’t the best 
type to have around a bank won’t do any more. The bank has got to wait until Joe 
does something that the NLRB thinks unfits him to handle other people’s money. 

“I’m strong for union labor, but I’m just old-fashioned enough to think a bank 
is one place where hiring and firing should be in the hands of the bank officials. 
Who’s responsible for my bank account, anyhow, the bank or the NLRB?” 


How To Discourage New Business—No. 1 
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Digests of Graduate School Trust Theses* 


HE following reviews of theses 

submitted by students of the Class 
of 1938 at the Graduate School of Bank- 
ing, A.B.A., who majored in Trusts, in- 
dicate their scope. Readers interested 
in any of the subjects may contact the 
American Bankers Association for com- 
plete-copies of available manuscripts. 


Review and Analysis of Securities 


N. S. Chadwick, of the Manufacturers 
Trust Company, New York City, discuss- 
es first the necessity of reviewing secur- 
ity portfolios, pointing out how the prob- 
lems of the fiduciary differ from those of 
the ordinary investor. 


Among the latter are the facts that a 
trustee is accountable before the court, 
and, if corporate, is subject to examina- 
tion by the various banking authorities; 
a trustee is limited by law and sometimes 
by the trust instrument as to the secur- 
ities in which the funds may be invest- 
ed; he must endeavor to execute an often 
ambiguous intent of the testator; he 
must obtain a reasonable income return 
and is confronted with the conflict of 
interests between life tenant and re- 
mainderman; each investment is a sep- 
arately chargeable item, and therefore 
losses in one may not be set off against 
gains in another. 


Mr. Chadwick then outlines the set-up 
of the trust investment division of a 
bank, referring to the various types of 
reviews and when, by and to whom they 
are presented. Next he deals with the 
classes of securities available for trust 
investment. There is a very interesting 
and informative discussion of common 
stocks for trust investment, based on 
various studies and surveys and the his- 
tory of inflation in Germany and France. 
Life insurance and fire insurance com- 
pany stocks are recommended. The diver- 
sification policy of one hundred trust in- 
stitutions, as reported in the August 


*See also May 1939 issue Zrusts and Estates, 
page 631. 


1937 issue of Trust Companies Maga- 
zine is mentioned. 

The final portion of the thesis is de- 
voted to the various factors which should 
be taken into consideration in the analy- 
sis of securities and twenty-four forms 
are set forth. 


A Study of Trust Service 


Charles F. Borgel, assistant trust of- 
ficer, First National Bank of York, Pa., 
traces the growth of trust service in 
York and indicates a solution for local 
problems which may well be applicable 
to many other communities. He first 
discusses the trends, pointing out that, 
so far as figures are available, trust bus- 
iness in York has shown a growth , 
equal to that of the banking business, so 
that in 1937 trust assets in York banks 
amounted to more than $35,000,000. 
While considerable objection still exists 
to having banks handle estates, many 
testamentary trusts are being brought to 
them from estates settled by individual 
executors. 


The trend is slowly toward the corpo- 
rate fiduciary, aided by the fact that no 
local bank closed during the banking 
holiday, and the cooperation of the bar. 
The medium size estate is the general 
rule and the living trust the largest type 
of business within the past few years. 
Agency accounts are rare because most 
of the wealth is in real estate or local 
securities. In the five-year period from 
Jan. 1, 1933, approximately 5% of the 
3,013 estates administered were handled 
by the banks, representing 15% of the 
total dollar value. 

It is in the balance of these estates, 
points out Mr. Borgel, that the future of 


be 
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York’s trust business lies. The four prin- 
cipal sources for development of this 
business are the directors of the bank, its 
stockholders, the commercial department 
officers, and cooperation with the Bar 
Association. 


Turning to the unfavorable conditions 
of trust business, Mr. Borgel states that 
the community is now greatly oversup- 
plied with trust service because trust de- 
partments were in the early years open- 
ed “without much regard for the law of 
supply and demand.” Such an over- 
supply results in a lowering of the stan- 
dards of trust personnel and unprofitable 
operation of the trust department. 


Then, again, supervision and operation 
of the trust department are often vested 
in commercial department officers who as 
a rule do not look beyond the source of 
their immediate compensation to the 
donor and the beneficiaries in order to 
find the people to whom they must sub- 
ordinate theiy own and their company’s 
interests. Many breaches of trust, says 
Mr. Bogerl, were the result of this atti- 
tude. Finally, investment problems af- 
operation, principally 


fect profitable 
those occasioned by real estate holdings, 
none of the seven national banks having 
a real estate department of its own. 


To overcome these conditions, Mr. 
Borgel suggests that a careful cost anal- 
ysis be made of each department to de- 
termine whether or not it is losing 
money, and a study be made of poten- 
tial new business. If the results of both 
are unfavorable, the department should 
be closed if possible. Here he refers to 
guiding considerations on this point. Of 
fundamental importance, is an exper- 
ienced trust personnel, men who will 
take advantage of such educational op- 
portunities as those offered by the Amer- 
ican Bankers Association. 


Of the various possible solutions to the 
problem of oversupply of trust service, 
Mr. Borgel prefers the plan whereby the 
smaller trust departments (the national 
banks in his City) would form a trust 
company and own or control it through 
a stock ownership arrangement. The 
existing departments would withdraw 
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from their trust activities in favor of 
the new company. He feels that the 
following results would ensue: 
Reduction in amount of trust service 
without impairment of remaining ser- 
vice; elimination of unprofitable depart- 
ments; supervision vested in trained 
trust personnel; investment counsel or 
statistical services justified by size of 
new company; and adequate space and 
newer accounting methods available. 


The Field for Trust Service 


Ralph A. McIninch, assistant trust 
officer, Merchants National Bank, Man- 
chester, N. H., analyzes the market for 
trust services in Hillsborough County, 
N. H., a manufacturing, industrial and 
farming community of 140,000 popula- 
tion, its two principal cities, Manchester 
and Nashua, being the largest in the 
State. According to the author, the 
County represents a unit trade area when 
discussing it as a field for trust service. 

New Hampshire trust institutions did 
not receive trust powers until 1917 and 
then only authority to act as trustee. In 
1927, power to act as executor was grant- 
ed, making it the last State to give banks 
the right to act as executor. To date, 
they cannot act as administrators or 
guardians. The largest trust department 
of the thirty-one of sixty-four institu- 
tions with trust powers has approximate- 
ly $6,000,000 in trust assets. 

A recent survey showed 74% of corp- 
orate fiduciary appointments were by 
Manchester residents to Manchester 
banks, and 22% by Nashua people to 
Nashua banks. The author failed to 
find any appointment as executor or trus- 
tee going to an institution outside the 
county. While this indicates that the 
people tend to do their trust business 
with the local institutions, Mr. MclIn- 
inch finds that the “average New Eng- 
land Yankee is extremely reticent to di- 
vulge his feelings concerning the distrib- 
ution of his property at his decease. It 
is almost impossible to review a will in 
which a trust company is named executor 
until that will becomes effective.” 

Many persons of means are establish- 
ing their domicile in New Hampshire, 
partly because of the favorable tax sit- 
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uation. Mr. McIninch estimates the total 
wealth of the County at some $480,000,- 
000. consisting of $116,000,000 in real 
estate, $175,000,000 in stocks and bonds, 
$10,000,000 in government securities, 
$48,000,000 in savings deposits, and 
$131,000,000 in life insurance. No con- 
sideration is given to the amount of 
property mortgaged. A survey of pro- 
bate experience for 1936 revealed that 
the personalty was of the type lending 
itself easy to handle by corporate fidu- 
ciaries. 

The author presents various tables 
showing among other things comparative 
probate analyses of five counties in other 
states with Hillsborough County, five- 
year estate and trust analyses, and a one- 
year trust analysis. Of the potential 
business indicated by these surveys, Mr. 
McIninch states that, while for other 
communities the opinion has been ex- 
pressed that 60 to 70% of the total avail- 
able business marks the ceiling for corp- 
orate fiduciaries, and although a three- 
year survey of taxable estates in Hono- 
lulu showed that trust companies obtain- 
ed 85% of the volume, the maximum 
amount whieh Hillsborough corporate 
fiduciaries could reasonably expect would 
be from 45% to 50%, mindful of the 
fact that during a six-year period 18% 
of estates (by volume) over $10,000 were 
intestate, and which, therefore, they 
could not receive under the law. 

Thus, they could possibly obtain some 
$2,400,000 a year in executorships in- 
stead of the $377,000 now received. As 
for trusts inter vivos and agencies, the 
figures would indicate some $200,000,000 
as the ceiling. A word of caution was 
offered in this connection: the desirabil- 
ity of a set-up or distribution charge 
comparable to the executor’s fee. Inter 
vivos trusts have shown a marked in- 
crease in the past several years. There 
is little corporate trust work in the coun- 
ty, since the Boston banks have the 
equipment and facilities to do a better 
job. This type of work is limited to cer- 
tification of municipal bond issues. 

All told, the eight county trust insti- 
tutions hold approximately $19,000,000 
principal trust business. Mr. McIninch 
states that trust business in Hillsbor- 
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ough, as elsewhere, has been the step- 
child of banking, with most trust officials 
also officials in the connecting or foster- 
ing bank, devoting a considerable part 
of their time to other than trust inter- 
ests. “With their compensation thus 
furnished in large part by these other in- 
terests, the trust beneficiaries have been 
able to obtain a part of a valuable man’s 
time and knowledge.” With local trust 
business coming into its own this “hap- 
hazard arrangement” in some of the 
banks will have to cease; the close union 
of banking and trust business must be 
severed. 


Moreover, says the author, the future 
for trust service does not seem to be a 
profitable field for eight trust companies 
if each is to do a proper job. He sug- 
gests the creation of a new trust com- 
pany jointly controlled and supervised 
by the local banks. 


Study of Maryland Trust Service 


F. Furnival Peard, of the Maryland 
Trust Company, Baltimore, traces the 
early history and development of wills, 
trusts and equity jurisdiction in Mary- 
land, at the same time referring to the 
beginnings of trust institutions general- 
ly. The first trust company in Maryland 
was the American Life Insurance and 
Trust Company of Baltimore, founded in 
1834. It was not until the second half 
of the 19th Century, however, that corp- 
orate fiduciary development took place, 
both as to type of services rendered and 
number of institutions. 

The Safe Deposit Company of Balti- 
more, later the Safe Deposit and Trust, 
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was incorporated in 1867, the first trust 
company which handled strictly safe de- 
posit and trust estates. In 1884, the 
Mercantile Safe Deposit and Trust Com- 
pany, now the Mercantile Trust, was or- 
ganized. Next came the Baltimore Trust 
and Guarantee Company, now the Balti- 
more National Bank, the Maryland Trust 
Company, Union Trust Company, Real 
Estate Trust Company, Colonial Trust 
Company, Continental Trust Company 
and the International Trust Company. 
After the turn of the century the Fidel- 
ity Trust Company was founded. Then 
came the Munsey Trust Company, now 
the Equitable Trust Company. 

Mr. Peard states that in a recent ex- 
amination of chancery practice in the 
United States, Canada and England, it 
was found that the Circuit Courts in 
Baltimore and the District of Columbia 
were the only courts which, of their own 
motion and without complaint, require 
fiduciaries to report and state their ac- 
count of trusts under the supervision of 
such courts. Rule 26 of the Supreme 
Bench requires trustees to state their 
accounts annually. Up until 1919 a list 
of suitable investments for trusts under 
the jurisdiction of the court was pub- 
lished under the rules of the Supreme 
Bench. Then Rule 23 was adopted, aban- 
doning this practice. 

There is a good outline of the develop- 
ment of trustees’ commissions in the 
State up to the time the thesis was writ- 
ten. Mr. Peard states that there is no 
statute on the subject. The Legislature 
has just enacted S.B. 100 regulating such 
commissions. 


Securing New Trust Business 


George E. Parker, Jr., assistant vice- 
president of the National Bank of De- 
troit, Michigan, discusses methods of 
securing trust new business in a fifty- 
five page presentation. 

Mr. Parker breaks down his discus- 
sion as follows: 

Advertising (a) institutional and gen- 
eral, (b) special, (c) stories or case 
methods, (d) selection of media; 

Billboards—window displays—posters ; 

Special Group Work (a) attorneys, (b) 


TRUSTS and ESTATES 


life underwriters, (c) public accounting 
firms and tax consultants, (d) security 
dealers and investment counsellors; 
Direct Mail (a) building a mailing 
list, (b) use of mailing list, (c) mailing 
material; 
Publicity and Miscellaneous Methods. 
Solicitors. 
Determination of Methods. 


In chapter four—special group work— 
Mr. Parker devotes considerable space 
to the attorney. He suggests placing 
lawyers on the mailing list to receive 
worthwhile publications that would be of 
help to them in estate work. He is care- 
ful to point out, however, that a fre- 
quent mistake is made in compiling such 
a list by leaving out attorneys who do not 
specialize in probate and trust work. 
This often produces ill feelings, he says, 
on the part of those who are not receiv- 
ing the publications but who know that 
they are being sent out. 


It also tends to defeat the purpose of 
the project because the attorneys who do 
specialize in trust matter are undoub- 
tedly already acquainted with the bank 
and the officers of the trust department. 
Lawyers specializing in other branches 
of the law not infrequently have clients 
who wish to have wills drawn and it is 
such lawyers to whom the trust depart- 
ment may be of particular value and as- 
sistance in furnishing suggestions and, 
if requested to do so, forms and proposed 
clauses. 


“***The young lawyers, and particu- 
larly those who have just started to prac- 
tice, generally feel complimented to find 
themselves on the mailing list of the 
large financial institution. They have, 
as a rule, some free time to devote to 
continuing their education and extend- 
ing their acquaintanceship. It may 
mark the beginning of an association 
that will prove in later years to be of 
great value.” 

Mr. Parker admonishes trust institu- 
tions for their lack of effective advertis- 
ing as compared to life insurance com- 
pany advertising. He says: “Many ad- 
vertisements of life insurance companies 
point the way to more modern and at- 
tractive advertising for the corporate 
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fiduciaries. If the results of such addi- 
tions to trust advertising even approach 
those obtained in recent years by the in- 
surance companies, most trust depart- 
ments might easily be required to double 
their facilities.” 


Trusts in Georgia 


Alfred D. Boylston, Jr., assistant trust 
officer, Trust Company of Georgia, At- 
lanta, discusses the peculiar Georgia sta- 
tute which contains restrictions on the 
creation of trusts. He states that, under 
Section 108-114 of the 1933 Code, “it 
would appear that before a trust can be 
valid in Georgia the beneficiary would 
have to be either a minor, a person non 
compos mentis, or a person unfit to man- 
age property because of intemperate, 
wasteful and profligate habits.” If a 
trust be created by deed, it must be re- 
corded where the cestui resides within 
three months; if at any time the grounds 
of a trust cease, the beneficiary becomes 
possessed legally of the same estate as 
was held in trust. 


The apparently simple problem is com- 
plicated, however, by Section 108-111, 
dealing with “executed and executory 
trusts.” The former are defined as 
where “everything has been done by the 
trustee required to secure the property 
or to render certain the interest of the 
beneficiaries, and all that is left for him 
to do is to preserve the property and 
execute the beneficial purposes. In exec- 
utory trusts, something.remains to be 
done by the trustee, either to secure the 
property, to ascertain the objects of the 
trust, or to distribute according to a 
specified mode, or some other act, the 
doing of which requires him to retain 
the legal title.” 

Since by statute executory trusts can 
be created only for certain persons, Mr. 
Boylston proceeds to discuss what duties 


keep a trust executory. He sums up his 
analysis as follows: 

“A valid executory trust may be creat- 
ed for a person sui juris where the re- 
mainder is held in trust for: 

(1) A person for whom a trust may 

be created 

(2) A person sui juris 

(3) Unborn children 


“An executory trust is also valid, 
though the remainder is not held in 
trust, where 


(4) The beneficiary (whether a minor 
or person sui juris) receives the 
income until a certain age and 
then the corpus, and the trustee 
has active duties, or 


Receives the income for life with 
remainder over to other persons 
at his death, if the trustee has 
title to the remainder and must 
distribute it to remaindermen, 
who are uncertain and unascer- 
tained.” 


Ontario County as A Trust Field 


Clifton E. Morris, trust officer, Geneva 
Trust Company, Geneva, N. Y., dis- 
closed that the total amount of trust 
business administered by the three trust 
companies in Ontario County, New 
York, population 55,400, is valued at 
$15,577,700. The trust institutions have 
an area inclusive of several adjoining 
counties, however, from which to draw 
business. 


The thesis is a comprehensive work 
tracing the history and development of 
the trust business from its very begin- 
ning in the county to the present day. 
Pages 98 through 148 are devoted to 
charts, based on his original research, 
which give detailed facts and figures 
that lead to his authoritative analysis 
of the subject. 
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A survey of Ontario County Surro- 
gate Records for the years 1919 through 
1938 portrays in undeniable terms the 
exact status of the corporate fiduciaries 
as against the individual. 

The year 1937 showed that 55 men 
died in the county with estates valued 
at $1,227,062 with corporate fiduciaries 
being appointed to administer $267,754 
as against individual appointments 
valued at $959,308. The corporate fidu- 
ciaries received in commissions that 
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year $7,822.34 while individuals re- 
ceived $24,455.84 or 79% of the entire 
business. 

Mr. Morris says: “Reviewing the facts 
as presented, we must acknowledge 
that the field for trust service is not 
as large and lucrative as some areas. 
However, in our opinion, there is a 
great amount of undeveloped trust busi- 
ness in these four counties. By the 
development of this business we have a 
great opportunity to render valuable 
services to our community.” 





172 Bank Officers Receive Diplomas From G. S. B. 


One hundred and seventy-two bank 
officers from thirty-three states and the 
District of Columbia were graduated in 
the 1939 class of The Graduate School 
of Banking at the third annual com- 
mencement exercises held at Rutgers 
University. 

In order to receive a graduation dip- 
loma bank officers must complete one 
hundred and eighty hours of classroom 
work at intensive two-week resident 
sessions at Rutgers University for three 


successive years, and two years of ex- 


tension work at home. This year the 
school had a resident body of six hun- 
dred and forty-seven bank officers. 


Roger W. Adams, cashier and trust 
officer of the State National Bank of 
Frankfort, Ky., is president of the class 
of 1939 and Melville M. Parker, assist- 
ant cashier of the First National Bank 
of Lebanon, Pa., is secretary of the 
class. 

On behalf of the graduating class, 
Robert E. MacDougall, assistant trust 
officer of the Provident Trust Company, 
Philadelphia, Pa., presented Rutgers 
University with a gift of $850 to add to 
the fund created by the classes of 1937 
and 1938 for the establishment of a 
financial library at the university. 


Student body and Faculty of Graduate School of Banking at typical general session. 
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Trust Indenture Control 


HE Congressional measure for con- 

trol of trust indenture provisions 
and the sale of securities has finally been 
passed. The Barkley Bill, which had 
been shuffled about in the last three ses- 
sions, was superseded by the Cole Bill 
which, however, retained many of the 
features of the former measure. An 
article analyzing the major features of 
the new law is presented elsewhere in 
this issue of Trusts and Estates. 


Study of Monetary Problems 


MONG the acts rushed through the 

final hours of Congress was the 
Wagner resolution providing for a study 
of banking and monetary problems by 
the Banking and Currency Committee of 
which the Senator is chairman. The spon- 
sor of the measure declared its purpose to 
be “to bring about a better functioning 
of our monetary policies.” In response 
to the hope expressed by Sen. Bailey 
that the investigation would not open 
up “crack-pot propositions,” Sen. Wag- 
ner declared that the committee would 
confine its inquiry “to a well-thought out 
plan” and limit the field within proper 
bounds. 

In this connection, the President was 
successful in retaining his power to lower 
the gold content of the dollar to 50% of 
its pre-1933 value. Congress also ex- 
tended for two years the time within 


which the Federal Reserve System may 
issue paper currency against Govern- 
ment bonds. 


Interlocking Bank Relationships 


LTHOUGH the President vetoed the 

bill extending to 1943 the time in 
which directors or officers of one bank 
may serve in like capacities for another 
bank, there will be no forced changes in 
interlocking relationships until February 
1, 1940, the date to which the Federal 
Reserve Board, on August 1, extended 
the deadline, by amendment to subsec- 
tions 3a and 3e of Regulation L. The 
Federal Reserve Bank of New York, at 
the Board’s request, has sent a circular 
letter to members confirming its position 
in face of the veto. 


Since the Board is appointed by the 
President, it is expected it will not re- 
extend the time because of his opposi- 
tion. The President explained his action 
on the ground that the banks had already 
had four years since the Clayton Act 
was passed in which to make adjust- 
ments, and therefore any further exten- 
sion would be unjustified. 


Taxes 


N the last month of the session, the 
House Ways & Means Committee voted 
to defer action on the proposal to re- 
move the tax exemption feature from 
Federal and state securities, by a simple 
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act. This was the result of the agree- 
ment reached that the tax sub-committee 
would make a comprehensive study of 
the tax structure for presentation to the 
next Congress. Although the President’s 
suggestion of reciprocal taxation of Fed- 
eral and state salaries was adopted, this 
recommendation encountered stern re- 
sistance, especially from the state gov- 
ernors and the United States Conference 
of Mayors. Thus it was deemed expe- 
dient to make a further analysis of the 
tax problem so that these objections could 
be met and overcome. 

Rep. Jere Cooper, of the Committee, 
announced that the sub-committee would 
begin its survey this Fall and that all 
phases of the Federal tax system would 
be studied. It is expected that the re- 
sults of the undertaking may have an 
important effect on the banking system, 
on trusts and estates and on investment 
policies. 


Supervising Agencies 


HE reorganization bill that passed 
specifically exempted the Federal Re- 


‘ cessful. 


serve Board and the Federal Deposit In- 
surance Corp. but the Office of the Comp- 
troller of the Currency, not mentioned, 
would seem to be subject to a change of 
status by Presidential order. The 
Brown and Smathers Bills were unsuc- 
The former sought to place the 
Comptroller’s office under FDIC jurisdic- 
tion; the latter measure would have in- 
creased the importance of this office. 


The provision that insured State banks 
with $1,000,000 in deposits must become 
members of the Federal Reserve System 
was eliminated from the law. 


Social Security 


EVERAL important changes were 
effected in the Social Security Law. 
The payroll tax for old-age insurance is 
to be continued for the next three years 
at 1%; tax liability for unemployment 
compensation is limited to cover only the 
first $3,000 paid to each employee in- 
stead of over-all coverage; member bank 
employees are brought within the scope 
of the law. It is estimated that the old- 
age tax reduction will save industry and 
employees between $800,000,000 and 
$1,000,000,000 in the next three years, 
and the new unemployment tax provision 
will mean a saving to business of ap- 
proximately $65,000,000 a year. More 
liberal benefit provisions will add $110,- 
000,000 to purchasing power in the next 
year, making the increase from these 
sources nearly $450,000,000. 


Housing 


MENDMENTS to the National 
Housing Act authorized an increase 
in the amount of outstanding FHA-in- 
sured mortgages from 8 to 4 billion dol- 
lars, and extension of power to insure 
mortgages on existing structures to July 
1, 1941, and authority to insure mort- 
gages on small dwellings, running 25 
years rather than 20. Insurance of re- 
pair loans up to $2,500 for two years, 
was also authorized. 

The law now provides, for rental hous- 
ing, that insured mortgages may not ex- 
ceed the estimated cost of the completed 
structure. Interest thereon has been re- 
duced from 5% to 44%4%. 
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State Legislation Affecting Fiduciaries 


Outline of Some Pending and Recently Enacted Measures* 


California 


A.B. 2663: establishing a gift tax, cor- 
responding roughly to the federal gift 
tax. Enacted. 


Ch. 538: providing that a guardian 
may give proxies to vote shares of stock 
of any corporation held in the estate. En- 
acted. 


Ch. 334: making housing bonds legal 
for trust investment. Enacted. 

Ch. 73: making bonds of San Berna- 
dino County Flood Control District legal 
for trust funds. Enacted. 


Colorado 


H.B. 920: Uniform Trusts Act. Killed. 
H.B. 1094: Uniform Trustees Account- 
ing Act. Killed. 


Connecticut 


Ch. 232: providing that where a trus- 
tee holds a mortgage on property for the 
benefit of life tenant with remainder 
over, and acquires title to property by 
conveyance or foreclosure, the property 
shall become a principal asset in lieu of 
mortgage, the life tenant to receive net 
income from date of acquisition. Enacted. 


Delaware 


H.B. 472: defining “principal” in ac- 
counting and distribution of trust funds. 
Enacted. 


Florida 


_S.B. 55: relating to requirements im- 
posed on personal representatives to non- 
resident decedents leaving property in 
this state. Enacted. 

Ch. 19671: prohibiting appointment of 
non-residents as personal representative 
of Florida decedent, with exception of 
named heirs and relatives. Enacted. 

Ch. 19672: prohibiting probate of es- 
tates or wills of resident decedents in 
other states or countries prior to pro- 


*See reports in April, page 494, May, page 594 
and yvune, page 723. 


bate in Florida; violation a misdemeanor. 
Enacted. 

Ch. 19673: providing that will of Flor- 
ida decedent must be originally probated 
there, otherwise it shall be ineffective to 
convey title or right to possession of 
property of testator. Enacted. 

Ch. 19674: providing that where a 
resident decedent’s will is inadvertently 
or erroneously probated in a foreign jur- 
isdiction, the will may be admitted to 
probate in Florida, if the original might 
have been, in same manner as though it 
had been lost or destroyed. Enacted. 


Hawaii 


Act 168: authorizing judge having jur- 
isdiction over estate, upon application by 
personal representative or creditor, to 
permit former to carry on business of 
decedent, incorporating it if necessary, 
for such time and with such powers as 
court deems advisable. Enacted. 


Illinois 


S.B. 345: revising and consolidating 
probate law. Enacted. 


| Massachusetts 
S.B. 290: Uniform Trusts Act. Killed. 


Michigan 


S.B. 1: revising and consolidating pro- 
bate law. Enacted. 


Missouri 


S.B. 299: providing that proceeds from 
sale of real estate may be used to pay 
administration expenses before being ap- 
plied to payment of debts and legacies. 
Enacted. 

H.B. 52: permitting investment in 
stock or savings accounts of federal or 
state building and loan associations. En- 
acted. 


Montana 


Ch. 122: modifying rule as to accumu- 
lations of income from property. Enacted. 
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Nebraska 


L.B. 198: modifying requirements as 
to deposit of cash or securities with De- 
partment of Banking. Enacted. 


New Jersey 


Ch. 139: requiring, in order for will 
to be valid, that it be probated in office 
of surrogate or orphans’ court of county 
in which testator resided at death, or in 
prerogative court of New Jersey. En- 
acted. 


Ch. 121: requiring applicant for let- 
ters of administration to apply therefor 
to surrogate of county in which intestate 
was domiciled at death, or to prerogative 
court; and requiring any person with 
knowledge that letters have been issued 
in a foreign state to report same to or- 
phans’ court of county of domicile or to 
ordinary of state. Enacted. 


Ch. 164: continuing to fiduciary, after 
partition, same power of sale over lands 
held in undivided interest. Enacted. 


Ch. 122: providing that State Tax 
Commission shall withhold consent to 
transfer of any assets.of domiciled dece- 
dent unless proof is given that the estate 
was originally probated in New Jersey. 
Enacted. 


S.B. 268: exempting from transfer in- 
heritance tax changes of insurance poli- 
cies’ beneficiaries (to overcome effect of 
Fidelity Union Trust Co. v. Gimmell, 123 
N. J. Eq. 315.) 


A.B. 29: permitting investment in 
shares of building and loan associations 
insured by FSLIC. 


A.B. 258: providing that Commissioner 
of Banking and Insurance shall not issue 
certificates of authority to transact busi- 
ness to foreign banking institutions un- 
less proof is given that said corporation 
had not originally probated in a foreign 
jurisdiction, after July 4, 1939, an estate 
of a person known to it to have died 
domiciled in New Jersey. Enacted. 

A.B. 261: permitting fiduciary to in- 
clude as part of lawful expense reason- 
able sum paid to bank, trust company 
or safe deposit company for safe-deposit 
rental for safe-keeping of securities of 
the trust. Enacted. 
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A.B. 334: revising basis of fees for 
fiduciaries, including income and corpus 
commissions. 

Ch. 189: permitting investment in 
bonds issued by Port of New York Au- 
thority to refund Series F and FF 
Bonds. Enacted. 


Pennsylvania 


Act 335: making substantial changes 
with reference to investment of trust 
funds in fractional interests. Enacted. 

Act 334: raising to $1,000 the amount 
which may be invested in interest-bear- 
ing deposits. Enacted. , 

Act 340: modifying limitations on pur- 
chase or exchange of assets of commer- 
cial department. Enacted. 

Act 343: validates acts of self-dealing 
committed in good faith and without 
profit to trust institution, excepting cases 
already in litigation. Enacted. 

S.B. 366: Common Trust Fund Act. 
Enacted. 
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Act 374: relieving fiduciaries of per- 
sonal liability on contracts signed in fidu- 
ciary capacity where signature reveals 
trust for which fiduciary acted. Enacted. 


South Carolina 


Act 587: adding first mortgages or first 
mortgage bonds of any corporation of 
any state to list of investments legal for 
fiduciaries. Enacted. 

H.B. 389: Uniform Trusts Act. Killed. 

H.B. 320: Common Trust Fund Act. 
Killed. 


Act 389: amends provisions relating 
to ancillary administration. Enacted. 
Act 453: permitting fiduciaries to in- 
vest in obligations issued by housing au- 
thorities, when secured by United States 
government or agency thereof. Enacted. 
—$\——_ 0 ———_—_——— 


To Study English and Scottish 
Banking Method 


The Julian Rosenwald Fund of Chicago 
has announced the award of a traveling fel- 
lowship to John N. Lyle, Security Analyst 
of the Research Staff of the Trust Company 
of Georgia, Atlanta, for the purpose of mak- 
ing a study of English and Scottish banking 
methods. 


The award was made after consideration 
of candidates throughout the South and Mr. 
Lyle’s award was one of seventy granted 
for study of social and economic problems. 

Mr. Lyle’s study will include an investiga- 
tion of English and Scottish savings banks, 
investment companies, as well as_ trust 
methods employed in these countries. The 
study is expected to cover a period of from 
nine to twelve months, during which time 
he will be granted leave of absence from his 
duties at the 
Trust Company 
of Georgia. 

Mr. Lyle is 
an honor grad- 
uate of the 
Virginia Mili- 
tary Institute, 

1932. He af- 
terwards__ at- 
tended Har- 
vard Business 
School, being 
awarded a 
Master’s De- 
gree there in 


1934. JOHN N. LYLE 
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National Charter for Fiduciary 
Company 


The Johnson County National Bank 
and Trust Company which opened for 
business in Johnson County, Kansas on 
July 6, 1939 is probably the first institu- 
tion organized under a national bank 
charter for the purpose of rendering fidu- 
ciary service exclusively. While quali- 
fied to do commercial banking as well as 
trust business, it is not contemplated that 
commercial deposits or loan service will 
be extended. Located just across the 
line from Kansas City, Missouri, it is the 
only trust company in this county, and 
was organized largely to meet the needs 
of residents affected by the recent Kan- 
sas statute restricting rights of trust 
companies in other states, and also by 
recent domicile and tax decisions of the 
United States Supreme Court. 

Fred C. Vincent, Chairman of the 
Board of Simons, Shields, Thies Grain 
Company, is president of the new bank 
which has capital of $200,000 and paid 
in surplus and undivided profits of $50,- 
000. J. E. Rehm, president of Rehm 
Grain Company, is vice president, and 
Alexander M. Meyer, formerly assistant 
trust officer of the First National Bank 
of Kansas City, is cashier and trust of- 
ficer. Mr. Meyer was also a former 
member of the faculty of Missouri and 
Kansas City University law schools. 

This is said to be the first national 
bank ever chartered which is not located 
in a city, town or village, being just 
across the state line from Kansas City, 
Missouri, which is its post office address. 
The organizers are all residents of John- 
son County, and include E. F. Swinney, 
H. T. Abernathy, both officers of the 
First National Bank of Kansas City 
which, however, is not affiliated. 


Maine Votes for Stephenson Week 


The officers and directors of the Corpo- 
rate Fiduciaries Association of Maine have 
voted to request the American Institute of 
Banking to arrange a Trust Research Week 
for Maine, and it appears likely that such. 
a meeting under the directorship of trust re- 
search director Gilbert T. Stephenson will 
be held sometime during the spring of 1940. 





Prospecting and Approach 


Trust Development Sessions, Financial Advertisers Association, 
Toronto Conference, Sept. 11-14 


[EDWARD W. NIPPERT, The Fifth 
Third Union Trust Co., Cincinnati, Ohio, 
Program Chairman.] 


I. The Market for trust service 


What kind of people need trust service? 
How do you find the people who do need 
trust service? What is the best means of 
keeping your prospect list complete with 
preferred prospects? 


Il. Getting cooperation from bank staff in 
solicitation of new trust business. 


Should you expect bank officers to sell 
trusts? How to train bank staff in proper 
methods of approach to their customers. 
Are classes or group discussion groups for 
bank officers desirable? What is best way 
to use directors in soliciting new business? 
Successful methods used in _ interesting 
stockholders. 


III. Advertising and Direct Mail 


What to expect from advertising and 
direct mail. When should you use—(a) Di- 
rect Mail?—(b) Newspapers ?—(c) Radio? 
—(d) Billboards? For what type of busi- 
ness should you advertise now? To what ex- 
tent are you directing advertising to present 
trust customers? 


IV. How are you attempting to gain co- 
operation from Life Underwriters? 

Do you “plug” for life in- 

surance or life underwriters 

in your advertising? Are 

life insurance trusts desirable 

trust business? Is this an 

opportune time to secure life 

insurance trusts? What are 

the real advantages of Life 

Insurance Trust Councils? 


V. Uncovering and fixing 
prospects’ real problem 


What are best ways to get 
your facts in interview? Is 
it advisable to use printed 
forms to get information? 
What is best approach to use 
now? 


No report of discussions will be 
available. All sessions are behind 
closed doors. 


G. L. SPRY 
Canada Trust Co. 
Toronto General Chairman . 


VI. Preparing estate plan as solution to 
prospects’ problem 
Essential elements in estate plan. Can 
trust companies afford to make comprehen- 
sive estate analysis. How far can you go 
in advising your prospect in view of oppo- 
sition of certain of the attorneys. 
VII. How may we best capitalize on work 
of independent estate analysts 
Place of estate analyst in trust develop- 
ment field. Can profitable business be se- 
cured through cooperation with them? 


VIII. Fundamentals of selling as applied to 
solicitation of trust business 


Selling interview under favorable condi- , 
tions. Importance of opening remarks. 
Crystallizing attention on prospect’s real 
problem. Getting agreement on minor 
points. Showing benefits. Appealing to 
emotions. “Packaging” your presentation. 
Advantages of using visual interpretation 
and appeal. 


IX. Closing 

Coordinated efforts that are resulting in 
business on books now. 

X. Achieving best results in relations with 
attorneys. 

Recognizing place of attorney. Making 
public conscious of importance of attorney. 
How to get action in drafting instruments. 

XI. Proper publicity as fac- 
tor in public relations 
Telling public of outstand- 
ing service in trust field. Good 
will value of well prepared 
news articles. : 


XII. Fees 

Best procedure to educate 
public to an acceptance of in- 
creased fees. 


XIII. Getting more business 
from present customers. 
XIV. Telling the story of 
trust service in public 
educational talks. 
XV. Methods which have 
brought results in the 
solicitation of women pros- 
pects. 
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Open Korum 


A Clearing House of Fiduciary Views and Comments 


Readers of Trusts and Estates are invited to express opinions, sug- 
gestions and inquiries on matters of interest to fiduciaries, for presentation 


and discussion in this department. 


The “Legal-Complex” 


Dear Sir: 

The anonymous article, “The ‘Legal 
Complex’ In Trust Work” in the May 
issue of Trusts and Estates in my opin- 
ion is one of the most constructive as 
well as forthright comments I have read 
in a long time. 

We trust men need to know what 
risks exist, but we also must realize 
that we have to assume risks if we are 
to do a good job of management, and 
it is my conviction that we are less 
apt to be surcharged and certainly 
more likely to get business if we fol- 
low a common-sense attitude of assum- 
ing such risks where that assumption 
is necessary to the pursuit of a con- 
structive policy than if we follow a “do 
nothing” attitude because of fear of 
surcharge on technical grounds. 

As I listened to some of the discus- 
sions at the Pacific Coast and Rocky 
Mountain Trust Conference in San 
Francisco last fall, it seemed to me that 
we were approaching our problems too 
much from the negative side; that what 
we really needed was more courage, 
aggressiveness and adaptability. 

I do not wish to imply that we should 
not listen to words of wisdom given us 
by learned heads or ignore the lessons 
of experience, but out of this experience 
and counsel we should develop a sound, 
constructive attitude, not a fearful, 
hesitant policy that cannot and does 
not deserve to command the confidence 
of the public! 

I commend you for publishing this 
article. Whether or not we all agree 
with the author, much good should re- 
sult from the thought and discussion 


which it and similar articles may pro- 
mote within our ranks. Your maga- 
zine will serve a real purpose and as a 
consequence should prosper if it can 
stimulate progressive, virile thought 
within the trust fraternity. 

A. G. Reader 


Union Title Insurance & Trust Co., San Diego, 
Calif. 


Sale of Bank’s Own Stock 


Dear Editor: 

The address of Ralph Spotts of Los 
Angeles (at the 1938 Pacific Coast and 
Rocky Mountain States Regional Trust 
Conference), which you published in 
your November number, opens’ up 
thoughts to which too little consideration 
has been given. 


Mr. Spotts covered many phases of a 
bank or trust company holding its own 
shares in trust. We all have time limit- 
ations in any conference. Mr. Spotts 
could not go into all the angles of the 
subject assigned to him. Consequently 
he did not go into the ultimate sale of 
stock in a trust company or bank. 


One of the fundamentals of trust law 
is that a fiduciary shall not sell any of 
the assets of a trust to himself. With a 
corporate fiduciary, how far does this 
principle extend? My contention is that 
the theory extends to the officers, direc- 
tors, employees and other stockholders of 
the trust company or bank which might 
be acting as executor or trustee under a 
will. If we ask the public to repose con- 
fidence in our respective trust institu- 
tions we should repose like confidence as 
an officer or as a director, employee, or 
stockholder by appointing the bank or 
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trust company as executor under our 
wills. By doing so are we going to pro- 
hibit the sale of any stock which we 
might own in the trust institution by 
which we are employed to our associates 
who are the most probable purchasers of 
stock in their own company? 


The principle of prohibition of a fidu- 
ciary buying any assets of a trust and 
this prohibition extending to the officers, 
directors, employees and other stockhold- 
ers of the fiduciary creates a closed mar- 
ket for realizing on stock in a trust com- 
pany or bank whose stock is not listed 
an exchange. 


To jump the hurdle, so to speak, I have 
appointed my wife as co-executrix along 
with the company, of which I am trust 
officer, as executor, with authority to sell 
any of the stock of the company which 
I might own at the time of my demise to 
any body and to any other stockholder, 
officer, director or employee of the trust 
company without any order or confirma- 
tion from any court. 


Personally I am opposed to a co-exec- 
utor or co-executrix but I wish to doubly 
protect a sale of any stock in the trust 
institution with which I have been asso- 
ciated for over twenty years and there 
are no court decisions that I can find 
covering this particular point. It is a 
highly technical legal point and unless 
properly provided for in wills it is pos- 
sible that it might involve the balance 
of power in stock in some banks and 
trust companies. 


I would like to see further discussion 
of this subject in “The Forum” or in 
articles. 

Trust Officer. 


More “Legal Complex” 


Dear Sir: 

Undoubtedly a thousand trust officers 
will reply to the anonymous indictment 
against the “Legal Complex” in trust 
work featured in your May issue. 

I believe responsibility for the “Legal 
Complex” and its collateral characteris- 
tics so ably expressed by your bank pres- 
ident result from his own dependence 


upon advice of general counsel rather | 


than his trust officer in management of 
the department. 

Nine out of ten trust officers will 
measure up to the suggested tests if 
given the necessary latitude in running 
their departments, and an opportunity 
to express their views and objectives by 
serving on the board of directors and 
management committees of the bank. 

The trust officers might sing to their 
presidents “You Made Me What I Am 
Today—and I’m Far From Satisfied.” 
They need the full support of their man- 
agements to accomplish the reforms pro- 
posed by your correspondent. 


Anonymous. 


Trustee-Agent Relationship 


Dear Sir: 

We note with great interest the edi- 
torial in Trusts and Estates for June. 
Operations always get the attention of 
a trust officer but when you add the ad- 
jective profitable or unprofitable, you 
should get the undivided attention of 
each and every executive officer of banks 
in general, whether or not they have 
Trust Departments. Therefore, I sin- 
cerely hope, for the benefit of all finan- 
cial institutions, that bankers in gen- 
eral read what you have said about the 
trustee-agent relationship between the 
larger banks and smaller institutions 
which cannot afford trust facilities. 

Robert H. Bolman 


Assistant Secretary, Union Bank & Trust Co., 
Los Angeles. 


Informative and Formative 


Dear Sir: 

I have been very much interested in 
the reports on current fiduciary legisla- 
tion in the various states, appearing in 
“Trusts and Estates” from time to time. 
These not only keep us informed of any 
laws which may affect us in other states 
but may provide us with new ideas for 
the perfecting of laws in New York. 
These reports should be of great value 
to committees on Fiduciary Legislation. 

W. Barton Cummings 


Personal Trust Officer, Chemical Bank & Trust 
Co., New York; member of A. B. A. Committee 
on Fiduciary Legislation. 





Trusteeship in a Changing World 


FRANKLIN B. KIRKBRIDE 


ABOUT APTITUDES 


N 1928, when Harvey Nathaniel Davis came to Castle Point, Hoboken, as 

President of Stevens Tech., he brought from Boston a young man whose work 
of fitting people into places for which they were suited had started at the Lynn 
plant of the General Electric Company. 

Johnson O’Connor had succeeded in cutting down the labor turnover at Lynn 
very materially. He had watched people at work, studied their attitude to their 
jobs. He had developed tests—kept records. He has discovered the difference 
between finger dexterity and tweezer dexterity—some people can use their fingers, 
but not a tool and vice versa. He discovered that slow adders make more mis- 
takes than rapid ones. He had developed the fact that successful executives 
have larger vocabularies than college professors. 

These instances indicate the scope and nature of his work. Johnson O’Con- 
nor has always been modest in his claims as to individual cases, but definite as 
to results on a percentage basis. 

President Davis was as anxious to keep boys not fitted to be engineers out 
of Stevens Tech., as he was eager to attract boys with engineering aptitudes. 
So he backed Johnson O’Connor and the development of his work. At the Stevens 
Camp at Johnsonburg, N. J., a summer session is held for Prep. school boys. 
Its aim is to give the boys a good time, to broaden their outlook, to help them 
orient themselves, to discover outstanding abilities, and only incidentally to let 
them know what engineering is all about. 

From a modest beginning, Johnson O’Connor’s work has developed into the 
Human Engineering Laboratory with headquarters at Hoboken, Boston and 
Chicago. Last year, the Reader’s Digest published an abstract of an article 
by William Seabrook in the Forum, describing the work of the Human Engineer- 
ing Laboratory. Since it appeared, applications for tests have taken an amazing 
jump and now bookings have to be made weeks in advance. 

In 1928, the Laboratory tested 433 persons. Since then, the staff has grown 
from 2 to 40 and last year 3,792 persons were tested. In addition to the work 
at the three permanent laboratories, temporary testing laboratories were set up 
in thirty communities (by request) all the way from the Atlantic seaboard to 
the middle west. 


HILE there may be some who scoff at Johnson O’Connor’s work, and at the 

other extreme some who forget that testing for aptitudes is not the com- 
plete solution of personality problems, it is certain that the many thousands of 
tests have made possible not only the recognition of different aptitudes but the 
development of methods by which full advantage can be taken of the abilities 
with which the individual is endowed. 

Johnson O’Connor’s “bag of tricks,” as the equipment used for the tests 
is called, is so intriguing that it is almost impossible to keep one’s hands off 
them. Those who take the tests, whether young or old, spend two or three hours 
or more absorbed by the fascination of trying to solve the varied problems. 
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Complete facilities for handling your 
Banking and Fiduciary Business 


promptly and effectively. 


tke FIFTH THIRD [JNION ]RUST <-. 


CINCINNATI, OHIO 


Member Federal Reserve System — Member Federal Deposit Insurance Corporation 


Over and over again the boy or girl who comes from school with an inferiority- 
complex, as a result of failure in classwork, completes the tests rejoicing in 
newly discovered aptitudes and as a result riding on the crest of the waves. 
Shortly after Johnson O’Connor came to Hoboken he lunched at my home 
and after the meal produced, among other tests, his wiggly-block assembly. My 
small boy got the nine pieces fitted together in less than three minutes. A guest, 
after struggling with them for half an hour, beads of perspiration rolling down 
his flushed face, nervous, worried, gave up the unsuccessful effort. One of the 
most brilliant and successful accountants of this country, he was without en- 
gineering aptitude, quite unable to visualize in more than one dimension. 


So far Johnson O’Connor has been able to measure ten mental elements with 
sufficient accuracy to identify them in the boy or girl of school age. Others 
exist and the total may be large. 


Words Are Called the “Tools of Thought” hoa 


O me one of the most interesting of his discoveries is the relationship between 

vocabulary and success. He says “an extensive knowledge of the exact 
meanings of English words accompanies outstanding success in this country more 
often than any other single characteristic which the Human Engineering Lab- 
oratory has been able to isolate and measure.” 


Out of the vocabulary tests has come the “English Vocabulary Builder.” 
It contains 1,118 words used in the tests. They are listed in the order of 
difficulty. The book has added many correct definitions to my hazy knowledge of 
little used words. It introduced me, for instance, to “glabrous,” a quality of 
some, but fortunately not all successful executives. 


I wonder how efficient or contented the men and women who administer the 
affairs of trusts companies are. Are appointments and promotions made on a 
basis of aptitudes, trying always to secure and advance those best fitted for the 
particular work in hand? 


Many years ago I ran what was known as the “Kindergarten” at the Penn- 
sylvania Company for Insurances on Lives and Granting Annuities. Every 
youngster had to start in the banking department and promotion depended on 
whether he was able to make good. Character and a good family background 
were insisted on, beyond that it was a case of hiring, and firing in cases of 
failure. I now realize how much grief could have been avoided had I then known 
what is commonplace knowledge today. 


It is now possible to take a man’s measure and plan a career, basing decisions 


on known aptitudes and so increasing greatly the chances for future success and 
happiness. 





Developing Trust New Business 


The Womans Influence on New Business 


MARJORIE SCHOEFFEL DAVIS 
The Plainfield National Bank, Plainfield, N. J. 


ITH practically 
W every advantage 
to the individual why 
do Probate Court rec- 
ords throughout the 
country still show such 
a large proportion of 
appointments made to 
individual executors 
and Trustees? 

One factor holding 
us back is lack of facts. 
I know that leading 
trust counselor, public relations men and 
other new business concerns advise 
against giving “too much information” 
in any literature or advertising that a 
Trust Company distributes, but how 
many clear thinking men and women do 
you know who will order new equipment 
for their concerns or engage a new man 
to manage their business for them dur- 
ing their absence, without one of their 
first thoughts being cost plus results? 
How many women buy furniture and 
household equipment, clothes, any thing 
without knowing that the cast is com- 
sensurate with the article or product 
they get ? 


The Danger of False Rumors 
ANKS and Trust Companies have 


too many false and_ ridiculous 
rumors to live down not to disseminate 
FACTS as fast as they can about their 
business and their service. Only this 
month a good client of a local Trust of- 
ficer went to him with a fantastic story, 
which she had heard at a party the pre- 
ceding evening. As is not unusual, the 
talk had drifted to Banks and “how 
people have been burnt”, “Why”, she 
said, “I was told, this person had a trust 
here, some years ago running into six 
figures and there was one year the fam- 
ily didn’t even receive $200. income!” 
Now, it just happened this client was 


The authoress has exceptional quali- 
fications to write on many phases of 
trust work. Her experience includes 
being an assistant trust officer of the 
Union Trust Company of Rochester, 
N. Y.; assistant secretary and assistant 
treasurer of the Plainfield Trust Com- 
pany, Plainfield, N. J., and her present 
position as head of new business for 
The Plainfield National Bank. 

In addition to her wide business ex- 
perience she is the wife of an outstand- 
Although her view- 
point may be somewhat prejudiced she 
brings the triple threat experience of 
trust executive, wife and woman. 


ing trust executive. 


also a close personal 
friend of the Trust Of- 
ficer and she had only 
recently turned over a 
very desirable piece of 
trust business. With 
some persuasion the 
Trust Officer was able 
to get the name of the 
people “who received 
only $200.” and what 
transpired? The people 
had never had 5 cents 
worth of dealings in the Trust Depart- 
ment of that Bank! 


What difference did that make to the 
Trust Company the next day? Absolute- 
ly none—a group of about ten people 
had heard how this Bank had misman- 
aged trust funds—(fortunately the 
Trust. Officer’s friend was a forceful 
enough person to insist she was going 
to telephone the story teller and give him 
the correct information, but that is un- 
usual and in many cases, such a story 
would never be corrected) .* 


Women Don’t Buy Without Facts 


MAINTAIN that people want to 
know the cost of fiduciary service. If 
trust men would give out the approxi- 
mate cost of trust fees—and what that 
fee covers, it would clear away the sus- 
picion that exists in the minds of many 
persons that trust service is too expen- 
sive for them. 


Factor 2—Women are not adequately 
informed and sold on how the corporate 
fiduciary can protect them and their fam- 
ilies. Mine is only a woman’s point of 


*Many disgruntled beneficiaries stop in the of- 
fices of Trusts and Estates and the great majority 
are anxious to air their grievances against corpo- 
rate fiduciaries. Most instances prove to be cases 
of sheer ignorance or the result of improperly 
drawn instruments. 
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view but one reason Trust Companies 
have not secured more business is be- 
cause they have failed to sell the advan- 
tages of trust service to women. 


Since 40% of the United States Steel 
Company’s stockholders are women and 
70% of the country’s wealth is controll- 
ed by women, they are a power to be 
reckoned with. 


Think, (perhaps you’d rather not) of 
the money spent in the past ten years 
on trust literature, most of it well exe- 
cuted and wisely planned. Why hasn’t 
it put more business on the books? The 
market certainly exists. 


I like actual cases. Take the case of 
the Executive of a large industrial con- 
cern, the Superintendent of one of its 
District plants. The Trust officer in the 
leading Bank, Jim Carter, had had his 
eye on a Mr. Allen for some time. It 
wasn’t easy to make the right contact 
without being too obvious. Finally after 
a little adroit maneuvering (as has been 
done) Carter arranged a golf date with 
Allen. 


The rest was easy, of course. He 
wanted an opportunity to tell the Junior 


Officers of Allen’s concern about the ad- 
vantages of The Home Trust Co. Allen 
thought they’d be interested. As a mat- 
ter of fact, he was himself—‘One of the 
important things he’d always meant to 
attend to’—quite a long talk followed. 
Allen had educated 3% children—an- 
other % to go—had worked for every 
cent he had. Part of his success had 
been the close partnership with his wife, 
who during the early and middle years 
of their life had gone without adequate 
help that they could get ahead. He was 
more than eager to provide for her. 


As had been his custom for over 25 
years he went home and talked it over 
with his wife. As in thousands of other 
American homes this man respected his 
wife’s judgment and wishes and most 
women don’t wish a Trust Company ap- 
pointed to handle their affairs. 

And here is the surprising (but also 
recognized) fact. The woman who had 
helped create their competency was bit- 
terly opposed to any outsider handling 
their money. 
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Now, this woman when a girl of 22 
had started intelligently to run her home 
on a well managed basis that would 
have done credit to any small business. 
She was well educated, excelled in mak- 
ing a good home, had brought up four 
youngsters more than moderately suc- 
cessfully, but she was stupidly ignorant 
and uninformed about what a Trust 
Company could do for her and her fam- 
ily. From the following remark, which 
she made to a friend you can see for 
yourself how foreign the appointment 
and the duties of an executor were to her. 
“Why,” said she indignantly, “Mr. Car- 
ter wanted John to make his Will in 
favor of the Bank—Why should he?” I 
contend with her background she could 
be sold trust service just as she had been 
sold new vacuum cleaners, sets of chil- 
dren’s books and other household equip- 
ment which perhaps she did not want 
when the salesman got his foot first 
wedged in the door. 


How Women Feel About Trust Service 


N analyzing this prejudice or lack 

of information among women, I made 
a “one-man” survey, not of Trust Com- 
panies or Trust Officers but among 
women, who should have been prospects, 
to ascertain, if I could, how they felt 
about corporate trust service and what 
did I find? 


1. Many of them believed that the 
Trust Company had an ulterior or 
selfish motive in every piece of 
trust advertising sent out. They 
sensed a lack of disinterested pur- 
pose in serving them and their fam- 
ilies. They believed the Bank would 
make its fee first, then look after 
their interests. 

. Almost to a woman, they believed 
that their husband’s appointment 
of a Trust Company as Executor 
implied a lack of faith in their 
ability to handle their affairs. This 

was resented. “We helped to create 

and conserve what we have, why can 
we not direct how it is to be handled?” 
A fair question. 

3. The large majority of women did 
not want a Trust Company appoint- 
ed because - 
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a. Unnecessary expense 

b. They would lose control of or 
be out of touch with their af- 
fairs 

c. They resented the implied lack 
of faith in their intelligence 
and ability 


Correct Erroneous Impression 


REAK down those objections—give 

women intelligent information and 
facts on the need for trust service, ap- 
peal to their reason and judgment and 
it is my belief you will have more busi- 
ness on your books at the close of the 
year. 

Many people today who are not inter- 
ested in appointing a Trust Company 
sole executor are interested in Co-Execu- 
torships. Why not sell them what they 
want? That is what Henry Ford did! 

One woman of large means wanted a 
Co-Executorship, in addition to which 
she desired to have an Advisory Com- 
mittee appointed including the Trust Of- 
ficer, another Bank officer, her two adult 
children and herself. It was her idea 
that this Committee meet when neces- 
sary to consider important matters af- 
fecting the estate funds. This course 
she believed would keep her children in- 
formed, help train them to handle large 
means and prevent trouble so often aris- 
ing from wealth. She wanted this ser- 
vice and was willing to pay for it. Why 
could it not be sold to others who may 
not know they want it? 

As a well known advertising man once 
said—“Many people don’t really know 
what they want, but they know they 
haven’t it.” 


A Partnership 


HEN a husband says, “Meet the 

head of the house” or “I’ll ask the 
boss” or “meet the other 9/10ths”—its 
good natured enough but if they’re a 
happy couple, they are working together 
for the same ends and he’s going to con- 
sult his wife when he plans for their 
financial future. It is important, there- 
fore, that she be just as well informed 
as he. 


We have been too inclined to keep the 
outmoded view that “the little woman 


doesn’t want to bother her pretty head 
about finances”. Maybe she didn’t in 
the 90’s but women today are serving 
creditably as Treasurers of College 
Clubs, Parent-Teacher Organizations, 
League of Women Voters and Junior 
Leagues. Not all women take pride in 
the claim that they know nothing about 
business. A large number of them are 
handling their own affairs competently 
and seem to know the score quite as well 
as some men. 


There’s a little verse my Mother often 
quoted: 


They talk about a woman’s sphere 
As though it had a limit; 
There’s not a place in earth or heaven, 
There’s not a task to mankind given; 
There’s not a blessing or a woe, 
There’s not a whispered Yes or No, 
There’s not a life, there’s not a birth 
That has a feather’s weight of worth— 
Without a woman in it! 


may be a dangerous bridge 


Your Will is the bridge designed to carry 
the family fortune over from your genera- 
tion to the next. What has taken place 
since you last inspected it? Have time and 
circumstances taken their toll of the safety 
and capacity of the bridge? 


Shrinkage of capital values . . . restricted 
investment income... more burdensome tax 
laws ... perhaps a birth, death or marriage 
in your own family . . . all of these factors 
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and others must be taken into account in 
the wise and appropriate planning of your 
estate, and in the upkeep of the bridge. 

Consult with your attorney to be sure your 
Will is up to date and in condition to carry 
the intended load. Our booklet, “Wishes 
and Wills,” gives you full details of the ex- 
perienced management available to your es- 
tate through the appointment of Industrial 
Trust Company as your Executor and Trus- 
tee. 


Industrial Trust Company 
Providence, R. I. 
Illustration and Copy are Industrial’s, space limita- 


tions made necessary the use of our own magazine 
type. 


ONE MORE REDSKIN,.. 


tell of wale scxidents. Lectures, powers apd pompblers on 
teey methods are veel py sepsis pedesicians abet ssntne- 
ines with the ric. menace. Particelatly in rhe schewts, these 
xarisenal campaigns hace helped 

; wae organization Your 
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The Maryland Casualty and Surety Bond Co. brings 
forth dramatic, forceful and impressive advertising. 
Trust men may call the illustration morbid; however 
the trend is in this direction. 


oo 0 


Public Relations Manager’s Library 


Preston Reed, executive vice president of 
the Financia] Advertisers Assn., recently 
compiled a list of books that should be in- 
cluded in the library of every financial pub- 
lic relations manager. 


TIME SLASHED 
BY RATHBORNES 


Second Parachute Drop 
Made in 30 Seconds. 


CONGRATULATED BY MAYOR; 


ot Scared, but Recalled She Ha 
Made No Will, Says Woman. 


Mr. and Mrs. Joseph Cornelius 
Rathborne of Old Westbury, L. I., 
who became the biggest attraction 
at the World’s Fair yesterday by 
making a delayed parachute jump 
to end delayed parachute jumps, 
took another jump last night, whit- 
tling their own record down by some 
5 hours 13 minutes 25 seconds. 
They came down last night in thirty 


which begen 


ir courage during their 
aerial adventure and 
Rathborne if she had 


them ou 
five-hour 
asked Mrs. 
been scared. 

‘‘Would you have been scared if 
you had been in my place?’’ she 
said. 

‘‘No, I don’t think so,’”’ said the 
Mayor. 

“I was all right for the first 
hour,’’ she said, ‘‘But after that I 
began to get a little scared. I be- 
gan thinking of a lot of things I 
had always wanted to _ do, 


P hoda’t made out a sit ond tel 
t had left a lot of ~s undone ; 


most everything in your life that 
you did and did not do. I remem- 
ber when I crashed a thousand feet 


in a plane. I guess we both 
thought a lot,’”’ sai@ the Mayor.. 


The above newspaper clipping from the New York 
Sun, July 13, is a prime example of material that 
can be utilized to an excellent advantage by trust 
companies. 

From time to time such items appear in the local 
press and if pointed out by a trust company make. a 
very forceful argument against procrastination. 
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Trust Indenture Act 


(Continued from page 160) 


to all registered holders of the indenture 
securities, and all other holders who 
have within two years filed addresses 
with the trustee for that purpose, or are 
listed pursuant to §312. Copies of such 
reports must be filed with the Commis- 
sion and any stock exchanges on which 
the indenture securities are listed. 

[Section 314 deals with reports to be 
made by the obligor, including evidence 
of compliance with indenture provisions 
(to both trustee and the Commission, 
with summaries thereof to security hold- 
ers; the issuer is subject to Commission 
rules and regulations made under this 
subsection (a) at_any time after the 
indenture is qualified.—This is only ex- 
ception to general provision that changes 
in or adoption of new rules are not to 
have any retroactive effect on indentures 
previously qualified) ; a legal opinion to 
trustee on the original recording and 
annual opinions re necessity of subse- 
quent recordings; evidence of compliance 
as to authentication and delivery of se- 
curities, release and substitution, satis- 
faction and discharge of indenture “or 
other actions” of obligor; certificates of 
fair value, respecting property or secur- 
ities released or made subject to the in- 
denture for authentication, and recitals 
as to basis of certificate or opinion. 
Editor.) 


Duties of the Trustee (§ 315) 


RIOR to Default. The indenture 

may provide that prior to default 
(as defined) the trustee shall not be 
liable except for the performance of du- 
ties specifically set out in the indenture, 
and may conclusively rely, in the ab- 
sence of bad faith on its part, on certifi- 
cates or opinions, the trustee to deter- 
mine whether such certificates or opin- 
ions actually meet the requirements of 
the indenture. 

Defaults. The trustee is to give the 
security holders notice within ninety 
days of all known defaults in payment 
of principal, interest, or sinking or pur- 
chase fund of installments. However, 
the indenture may authorize the with- 


holding of notice of other defaults if and 
so long as the board of directors, execu- 
tive committee or trust committee of the 
trustee believe such action is in the in- 
terest of the security holders. 

In case of Default. With far-reach- 
ing effect subsection (c) places on the 
trustee the duty “to exercise in case of 
default such of the rights and powers 
vested in it by such indenture, and to 
use the same degree of care and skill 
in their exercise, as a prudent man would 
exercise or use under the circumstances 
in the conduct of his own affairs.” Trus- 
tee must thus be active after default, 
even though not notified of default and 
requested to act by the holders of a spe- 
cified amount of the securities. The 
standard of care imposed is substantially 
the same as that required under “per- 
sonal” trusts. 

Responsibility of Trustee. Except as 
permitted by §315 (a) and as noted be- 
low, the indenture may not contain any 
provisions relieving the trustee from lia- 
bility for its negligent action or failure 
to act, or its willful misconduct. How- 
ever, the indenture may protect the trus- 
tee from liability for any error of judg- 
ment made in good faith by a responsible 
officer or officers of the trustee, unless 
it is proved that the trustee was negli- 
gent in ascertaining the pertinent facts. 
The indenture may also relieve the trus- 
tee from liability for acting or omitting 
to act in certain matters when so direct- 
ed by the holders of a majority of the 
securities. 

Undertaking for Costs. The inden- 
ture may contain provisions authorizing 
courts to require any party litigant to 
furnish security against the cost of suit 
and to assess costs and attorneys’ fees 
against parties. 


Directions and Waivers by Bondholders 
(§ 316) 


UBSECTION (a) authorizes provi- 

sions under which the holders of a 
majority of the securities may control 
the action of the trustee, or waive any 
past default. Holders of 75% of the 
securities may be authorized to extend 
any interest payment for not more than 
3 years. Holders by their voluntary ac- 
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tion may, of course, waive such rights 
or extend principal or interest to any 
date chosen, but may not impair such 
rights of any non-assenting holder. 


Special Powers of Trustee (§ 317) 


RUSTEE must be authorized “in its 

own name and as trustee of an ex- 
press trust,” to recover judgment against 
the obligor for principal and interest not 
paid when due; and to file proofs of 
claim on behalf of the security holders 
in any judicial proceeding. 

Indenture must provide that paying 
agents will hold in trust (not as a gen- 
eral creditor) moneys deposited to pay 
principal and interest. They will also 
be required to report to the trustee any 
failure of the obligor to provide funds 
for such purposes. 


Effect of Prescribed Provisions (§ 318) 


F any provision limits, qualifies or 

conflicts with any provision made 
necessary by sections 310-317, the latter 
shall govern. Also indentures may con- 
tain provisions not specifically author- 
ized, if they do not contravene provi- 
sions of the Act. 

During the six months’ period between 
the enactment and the effective date of 


Fiduciary Service in 
W estern Massachusetts 


This Bank, through over fifty years 
of experience, is well qualified to act 
in all matters of trust administration 
and invites correspondence from 
other banks and bankers. 


Springfield Safe Deposit 
and Trust Company 
Springfield, Mass. 


Member Federal Deposit Insurance Corporation 


the Act, the Commission will be engaged 
in setting up its rules and regulations. 
Suggested forms of required indenture 
provisions will probably also be prepared, 
although the Commission does not have 
authority generally to prescribe such 
forms. These activities of the Commis- 
sion will have an important bearing on 
the administration of the Act and the 
full extent of its impact upon the finan- 
cial system of the nation will not be fully 
known until the regulatory machinery 
has implemented the legislative mandates 
set out in the Act. 


Delano Announces Transfers Of National Bank Examiners 


Preston Delano, Comptroller of the 
Currency, has announced transfers of 
five district chief national bank exam- 
iners, effective Oct. 1. 

L. K. Roberts, now chief national bank 
examiner for the 2d Federal Reserve 
District, with headquarters at New 
York, will become the chief national 
bank examiner for the lst Federal Re- 
serve District, with headquarters at 
Boston. 

F. D. Williams, now chief national 
bank examiner for the lst Federal Re- 
serve District, with headquarters at 
Boston, will become the chief national 
bank examiner for the 6th Federal Re- 
serve District, with headquarters at At- 
lanta. 

S. L. Newnham, now chief national 
bank examiner for the 3d Federal Re- 


serve District, with headquarters at 
Philadelphia, will become the chief na- 
tional bank examiner for the 4th Fed- 
eral Reserve District, with headquar- 
ters at Cleveland. 


A. P. Leyburn, now chief national 
bank examiner for the 4th Federal Re- 
serve District, with headquarters at 
Cleveland, will become the chief nation- 
al bank examiner for the 3d Federal 
Reserve District, with headquarters at 
Philadelphia. 


Gibbs Lyons, now chief national 
bank examiner for the 6th Federal Re- 
serve District, with headquarters at At- 
lanta, will become the chief national 
bank examiner for the 2d Federal Re- 
serve District, with headquarters at 
New York. 





“In Contemplation of Death” 
Its Meaning Under the Federal Estate Law 


BOWEN E. SCHUMACHER, Esq. 
Packard, Barnes, McCaughey & Schumacher, Chicago, Illinois 


HE case of United States v. Wells, 

283 U. S. 102 (1931), became the 
leading case, and the one of first impres- 
sion, upon the subject of contemplation 
of death. The applicable sections of the 
Revenue Act, the language of which was 
similar to the act now in force, provided 
that the value of the gross taxable estate 
of the decedent shall be determined by 
including the value at the time of his 
death of all property, real or personal, 
tangible or intangible, wherever sit- 
uated : 


“To the extent of any interest therein 
of which the decedent has at any time 
made a transfer, or with respect to which 
he has at any time created a trust, in 
contemplation of ...death... Any 
transfer of a material part of his prop- 
erty in the nature of a final disposition 
or distribution thereof, made by the de- 
cedent within two years prior to his death 
without a consideration, shall, unless 
shown to the contrary, be deemed to have 
been made in contemplation of death 
within the meaning of this title.” 


[Mr. Schumacher presented a detailed 
analysis of the facts in the Wells case, 
upon which the Supreme Court held the 
transfers were made in contemplation 
of death]. The opinion of the Court at- 
tempts to give a definition of “contem- 
plation of death” which has been con- 
sidered to be controlling in all matters 
since the decision: 


“It is recognized that the reference is 
not to the general expectation of death 
which all entertain. Jt must be a par- 
ticular concern, giving rise to a definite 
motive. The provision is not confined to 
gifts causa mortis, which are made in 
anticipation of impending death, are re- 
vocable, and are defeated if the donor 
survives the apprehended peril. The 


From address before meeting of the Legal Club 
of Chicago, Ill. 


statutory description embraces gifts in- 
ter vivos, despite the fact that they are 
fully executed, are irrevocable and in- 
defeasible. The quality which brings the 
transfer within the statute is indicated 
by the context and manifest purpose.” 


At this point the opinion uses some 
language which had led to fierce contro- 
versy as to the exact meaning of the 
court’s definition. The Court said: 


“The dominant purpose of the act is 
to reach substitutes for testamentary 
dispositions and thus to prevent the 
evasion of the estate tax. As the trans- 
fer may otherwise have all the indicia 
of a valid gift inter vivos, the differ- 
entiating factor must be found in the 
transferor’s motive. Death must _ be 
‘contemplated,’ that is, the motive which 
induces the transfer must be of the sort 
which leads to testamentary disposition.” 


If we were to segregate these words 
from the decision and apply them to 
the facts we would probably conclude 
that the gifts in question were made in 
contemplation of death, as we would have 
to admit that the gifts in this case were 
to the same individuals who were named 
in the will of the decedent, that in fact 
the will referred to the gifts and that 
probably the gifts in question could all 
be considered substitutions for a “testa- 
mentary disposition” in the language of 
the Court. 


The Dominant Motive Test 


The Court then went on to say that 
the condition of health of the donor and 
the existence or non-existence of a con- 
dition which would make the donor feel 
that he is about to reach the moment of 
inevitable surrender, is of great impor- 
tance in determining whether the gift 
is made in contemplation of death. Here 
the Court turns to the all important con- 
sideration in cases of this kind, to-wit: 


204 
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Did you got 50 % ? 


Corporate fiduciaries in some counties and cities administer 
$1 in every $2 of the larger estates appraised. Do they get 


50% in your county? 
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“Market Research Department.” 


KENNEDY SINCLAIRE, 


NEW 


2 oe 2. Se eo eee 


motive. “The test,” the Court says, “de- 
spite varying circumstances, is always 
to be found in motive.” 


“Old age may give premonitions and 
promptings independent of mortal dis- 
ease. Yet age in itself cannot be re- 
garded as furnishing a decisive test, for 
sound health and purposes associated 
with life, rather than with death, may 
motivate the transfer. The words, ‘in 
contemplation of death’ mean that the 
thought of death is the impelling cause 
of the transfer. 

“If it is the thought of death, as a 
controlling motive prompting the dis- 
position of property, that affords the 
test, it follows that the statute does not 
embrace gifts inter vivos which spring 
from a different motive.” 


The Court indicates that in its opin- 
ion the desire of a parent to have his 
children or others who may be the ap- 
propriate objects of his bounty “inde- 
pendently established with competencies 
of their own, without being compelled to 
wait the death of the donor, and without 
particular consideration of that event, is 
a sufficient motive to associate the gift 
with contemplation of life rather than 
contemplation of death.” “It is appar- 
ent,” the Court says, “that there can be 
no precise delimitation of the transac- 
tions embraced within the conception of 
transfers in contemplation of death, as 
there can be none with relation to fraud, 
undue influence, due process of law, or 
other general legal concepts which are 
applicable to many varying circum- 
stances.” 


BUSINESS 
STREER, 


INC. 


FOR BANKS 


NEW YORK, N. 


We leave the Wells case with a cer- 
tain inescapable feeling of dissatisfac- 
tion in that the Supreme Court did not 
see fit more definitely to define the 
phrase “contemplation of death.” 


Application of Test 


We have, however, a certain establish- 
ed test to carry with us in consideration 
of later cases, to-wit: If the dominant 
motive is one associated with life, we can 
conclude that the gift was not in con- 
templation of death within the meaning 
of the federal estate tax law. 

But the Wells case gives us this much 
to hold to—that if there is another and 
dominant motive, associated with life, 
the gifts are not legally made in contem- 
plation of death even in the face of facts 
such as were here involved. If the Court 
had stopped there the matter might be 
simpler, but the ,opinion also laid down 
another test—to-wit: whether or not the 
transfer was a substitute for a testamen- 
tary disposition. 

This test has been seized upon by the 
Commissioner of Internal Revenue in 
later cases. The courts, however, have 
not followed it as consistently as they 
have the test of dominant motive. In- 
deed, in the Wells case itself, the court 
disregards the “testamentary disposi- 
tion” test. Therefore, the important 
test is “dominant motive.” Bodily con- 
dition becomes of great importance only 
where the taxpayer fails to prove a “dom- 
inant motive” associated with life. 

Another case illustrating how far the 
Supreme Court will go in following the 
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dominant motive test is Becker v. St. 
Louis Union Trust Company (1935). 
The decedent, aged 76, in 1921 had exe- 
cuted separate declarations of trust for 
each of his four children, naming himself 
as trustee. He died in 1928. The Dis- 
trict Court made a finding that the trans- 
fers were made in contemplation of 
death. The Circuit Court of Appeals re- 
versed. 

The Supreme Court granted certiorari. 
It pointed out that although the dece- 
dent at the time of making the trust was 
76 years of age, the evidence showed 
clearly that he was in excellent health, 
attending to his business, expected to 
live well beyond the age of 90, and in 
fact did live seven years after making 
the trusts; that his purpose was to get 
rid of the nuisance of treating his sons 
and daughters as children and to make 
them independent, and also to avoid high 
surtax upon his own income. The Su- 
preme Court in its opinion states that 
it is unable to find anything in the re- 
cord indicating that the decedent was in 
anywise influenced by the thought of 
death and that the dominant motives 
were ones associated with life. 


Along Comes Astor Case 


We have settled back, then, secure in 
the knowledge that the “dominant mo- 
tive” test is the final and decisive one, 
when we find the courts departing from 
this test under certain circumstances in 
litigation involving the estate of William 
Waldorf Astor. : 


The case of Farmers Loan and Trust 
Company vs. Bowers has twice been be- 
fore the United States Circuit Court of 
Appeals and was only disposed of in 
March of this year by a denial of cer- 
tiorari by the Supreme Court.* Astor, 
an English citizen with real estate hold- 
ings in New York of tremendous value, 
in his lifetime, while ill, and three 
months before his death at the age of 
seventy-one, set up irrevocable trusts 
consisting of all his realty in the United 
States of a value of forty-six million 
dollars. 


*See April 1939 issue Trusts and Estates, page 
2. 
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The government, quite understandably, 
argued that the transfer was in contem- 
plation of death. Upon the first trial of 
the issues the District Court found that 
the gifts were not made in contempla- . 
tion of death. On appeal the Circuit 
Court of Appeals found that the dece- 
dent was actuated by two motives: (1) 
the saving of estate taxes for his estate 
after his death, and (2) the saving of 
income tax. A minor motive was the 
avoidance of the capital levy in England. 


The Circuit Court of Appeals reversed 
the trial court and ordered a new trial, 
stating that the taxpayer’s representa- 
tives had here failed to prove a dominant 
motive associated with life; that the sav- 
ing of income tax was not a motive 
which they would consider “affirmatively 
commendable,” and that as a very sub- 
stantial inducing motive for making the 
transfers was the avoidance of estate 
taxes, the gifts should be held to be 
made in contemplation of death. Certio- 
rari was denied by the Supreme Court 
and the case went back to the trial court. 


Upon the second trial the taxpayer in- 
troduced a large amount of testimony 
tending to emphasize the third of the 
concurring motives, to-wit: the avoid- 
ance of the capital levy in England. The 
record contained voluminous correspon- 
dence between Astor and his attorneys 
and his family, all indicating one of his 
motives in making the transfer was the 
hope that by so doing he would escape 
estate tax in this country. The tax- 
payer, however, attempted to show that 
the dominant motive was the avoidance 
of a capital levy. 


The case went to the jury upon a series 
of instructions to the effect that if the 
jury concluded from all the evidence that 
there were several motives for the trans- 
fer, and that the motive of avoiding the 
estate tax played a substantial part in 
causing Astor to make the transfers, the 
transfers must be held to be made in 
contemplation of death. 


A Confusing Test 


The confusion which resulted in the 
minds of the jurymen from this instruc- 
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tion is illustrated by the fact that they 
twice came back into the courtroom ask- 
ing the judge to define the word “sub- 
stantial” more particularly. In fact, it 
got down to the point where the jury 
was asking the judge as to whether he 
would define “substantial” as being ten 
or twenty per cent of the total. The con- 
clusion seemed to be that ten per cent 
is a substantial portion. In any event 


the jury found for the government, and, 
the Circuit Court of Appeals affirmed. 


We thus have a case which will test 
our dominant motive theory to the ut- 
most. For the present we must accept 
the decision as authority for the propo- 
sition that even if there be another and 
dominant motive associated with life, if 
with that is associated a motive of escap- 
ing the federal estate tax, and that mo- 
tive is a substantial one, then the gift 
is made in contemplation of death. 


This case presents the only exception 
to an unbroken string of decisions in all 
the courts, from the Board of Tax Ap- 
peals to the Supreme Court of the Uni- 
ted States, where the dominant motive 
has been held to be the controlling test. 
In any event, we cannot argue with this 
decision too violently; as has been point- 
ed out by all of the courts considering 
the definition of this phrase, the prob- 
able purpose of the insertion of the 
phrase in the statute in the first place 
was to prevent the intentional evasion of 
the federal estate tax. The holding, 
therefore, that a taxpayer’s substantial 
motive of evading estate taxes will bring 
the gift within the terms of the statute 
is possibly wholly consistent with the 
purpose of the insertion of the words in 
the Act. 


Return to Wells Case 


In the case of Bernard A. Eckhart v. 
Commissioner,* decedent 81 years old 
at the time of the making of the gifts 
and actually afflicted with cancer gave 
away nearly two million dollars in the 
last two years of his life. The evidence 
showed that he did not know he was 


*33 B. T. A. 426. 
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afflicted with cancer. The individuals to 
whom transfers were made were in every 
case his wife and descendants, the nat- 
ural objects of his bounty, and the same 
individuals who were mentioned and pro- 
vided for in his will. Yet the Board of 
Tax Appeals held that the decedent was 
not contemplating death. In this case 
again the presence of the dominant mo- 
tive of providing for his children and 
training them to handle money and the 
established custom of making transfers 
from time to time gave the Board the 
basis for a finding that the gifts were 
not made in contemplation of death. 


The Supreme Court of the United 
States in November 1938 handed down 
a decision, adhering to our “dominant 
motive” test. In Colorado National 
Bank v. Commissioner,* the facts were 
as follows: Edwin B. Hendrie of Den- 
ver executed a will leaving his property 
to trustees to be held for the benefit of 
his daughter. Two years later, when 
eighty years old and in good health, he 
irrevocably conveyed in trust securities 
of the value of approximately $800,000, 
providing in the trust instrument that 
the income should be accumulated during 
his life; that upon his death and during 
the life of his daughter the trust funds 
should be held and administered for her 
benefit on approximately the same terms 
as set forth in his will. He died five 
years later, leaving an estate, aside from 
the trust, of approximately $900,000. 


*See Trusts and Estates, May 1939, page 663. 
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The Board of Tax Appeals held that 
the conveyance was not made in con- 
templation of death. The Circuit Court 
of Appeals reversed. This the Supreme 
Court decided was error, holding the 
transfers were not made in contempla- 
tion of death. The decision was 8 to l, 
Mr. Justice. Hugo Black dissenting. It 
should be noted here that not only do we 
have a decedent who was of advanced 
age at the date of the transfers, but we 
have the trust set up in terms almost 
identical with the terms of his will, with 
the further provision that the trust 
estate should be accumulated until his 
death. 

As against this, the testimony was 
that the dominant motive of the decedent 
in setting up the trust was to make pro- 
vision for his decedents in the event that 
the speculations of the decedent in the 
stock market should prove tragic. The 
Supreme Court said, in part: 


“The court’s opinion seems to rest 
upon an erroneous interpretation of the 
term ‘in contemplation of death.’ The 
meaning of this was much discussed in 
United States v. Wells. We adhere to 
what was there said. The mere purpose 
to make provision for children after a 
donor’s death is not enough conclusively 
to establish that action to that end ‘is in 
contemplation of death.’ Broadly speak- 
ing, thoughtful men habitually act with 
regard to ultimate death but something 
more than this is required in order to 
show that a conveyance comes within 
the ambit of the statute.” 


This is the last word of the Supreme 
Court on the subject: 

We can now say definitely that in view 
of this decision extreme old age is not 
controlling, nor is the fact of similarity 
between will and trust agreements, nor 
the postponement of the enjoyment of 
the trust income until the death of the 
donor. The presence of a dominant mo- 
tive linked with good health and life 
seems to be sufficient to overcome all 
these factual considerations pointing to 
contemplation of death and takes the 
matter out of that classification. In this 
case, also, the court seems to depart 
quite definitely from the “testamentary 
disposition” test. 
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Motive Determinants 


The Board of Tax Appeals and the 
courts have given consideration to the 
definition of this phrase ‘in literally hun- 
dreds of cases. While there appears to 
be conflict in the cases, it must be re- 
membered that each of these must be 
considered on its own facts and that 
each case presents an entirely different 
set of facts, and we must remember that 
the motives of the donor and the pro- 
cesses of his mind at the time of making 
gifts can only be arrived at objectively 
by consideration of what he did and 
what he said and by consideration as to 
his health. 


We can say definitely on the one hand 
that gifts causa mortis are made in con- 
templation of death. We can say that in 
view of the first decision in the Astor 
case where the motive is the saving of 
estate taxes and income taxes and no 
other motives are established, gifts made 
by a decedent of advanced age within 
the two-year period will be held to have 
been made in contemplation of death, 
and under the second decision that where 
the avoidance of estate taxes formed a 
substantial motive, the same holding will 
apply even though there be another and 
dominant motive. 


However, there are many cases hold- 
ing that gifts were not made in contem- 
plation of death although one of the 
motives for the gifts was the saving of 
income taxes. In such cases we almost 
invariably find other motives or a long 
continued practice of making gifts. We 
can say definitely that age alone is not 
a controlling factor, although it is to 
be considered. There is one case in which 
a donor of 91 was held not to be con- 
templating death. The length of time 
between the transfer and the date of the 
decedent’s death is not inclusive. One 
case holds for the taxpayer where the 
donor died the day after the gifts. 

The courts and the Board have held 
gifts not to have been made in contem- 
plation of death although made by in- 
dividuals of advanced age, and in some 
cases questionable health, where one of 
the following appears as the dominant 
motive: To relieve the needs of children 
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or other relatives of the donor; to re- 
lieve the donor from the importunities 
of children or other relatives for finan- 
cial help; to make the children, wife or 
other relatives financially independent; 
to provide for the education of children; 
to induce a child to settle down and take 
an interest in business affairs; to reward 
services or devotion; to remove the 
money or securities from risks inherent 
in donor’s business or life; to remove 
assets from donor’s ownership pending 
a law suit entailing a possible heavy lia- 
bility; to relieve the donor of the bur- 
den of handling money and financial 
affairs; to provide sons and daughters 
with funds to enable them to live up to 
their social position. 

On the other hand, we have cases 
which hold that when the donor is afflic- 
ted with a serious or fatal disease, or 
where he was about to submit to a ser- 
ious operation, the fact that he might 
reasonably be expected to know or sus- 
pect that he had not long to live will 
taint transfers as having been made in 
contemplation of death; that the simul- 
taneous execution or revocation of a will 
is evidence of contemplation of death; 
that a gift in anticipation of a will con- 
test was made in contemplation of death. 

We cannot read the cases without be- 
coming deeply impressed by the fact that 
the establishment of the existence of 


The California Bank, Los Angeles, was represented 
with the above booth at the Southern California Home 
Show held in May. More than 125,000 paid admis- 
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motive upon the contest as to estate taxes 
involving the question of contemplation 
of death is the one important move on 
the part of counsel for the taxpayer. 


Study of Broker’s Bank 


W. Randolph Burgess, Carle C. Conway, 
Walter J. Cummings and Roswell Magill 
have been named to study and report at the 
earliest possible date on the suggestion of a 
“brokerage bank” advanced by the Securi- 
ties and Exchange Commission for the pro- 
tection of brokerage funds. Mr. Burgess 
is vice chairman of National City Bank of 
New York; Mr. Conway, chairman of Con- 
tinental Can Co.; Mr. Cummings, chairman 
of Continental Illinois National Bank & 
Trust Co., Chicago; and Mr. Magill former 
Undersecretary of the Treasury and now 
professor at Columbia Law School. 


sions attended the show and California Bank dis- 
tributed approximately 15,000 pieces of literature. 
No other bank was represented. 





Eronuomies in Crust Operations 


How A Leading Trust Company Effected Many Economies 
Through a Forms and Supplies Committee 


NY company approaching its one 

hundredth birthday finds itself 
with a vast accumulation of out-moded 
forms, practices and methods which 
have grown up through the years. With 
us this condition had reached a bad 
stage, and some three years ago it was 
decided to do something about it. A 
Forms and Supplies Committee was 
formed, consisting of a permanent 
Chairman (an officer of the Company), 
a permanent Secretary who acts as the 
spearhead of the movement, and several 
other men selected from the principal 
departments and who are hand picked 
by their own superiors as the most 
valuable men under their supervision. 


All orders for new forms, re-orders 
of old forms, and suggested changes 
must pass the scrutiny of the Committee. 
In addition all forms are from time to 
time reviewed. This review takes into 
account the quality of the form, the 
need and the purpose of it and whether 
the work it does can be done more easily 
done in a different way or eliminated 
altogether. 

As an example, our Tabulating Depart- 
ment, using I. B. M. machines, was mak- 
ing envelopes for coupons that had been 
cut for collection together with owner- 
ship certificates. On the envelope were 
shown the name of the account, account 
number, description of security, amount 
of interest, and par value of bonds. 
These envelopes were received pasted on 
long sheets of paper giving a run of 
from 250 to 300 forms continuously. 


The envelope itself was not expensive 
but the need of having it continuous 
greatly raised the cost, and in addition 
did not always feed smoothly through 
the printer. After careful investigation 
it was decided to run plain slips of paper 
through the printer, obtaining the same 
information and sending the slips to the 
coupon men in the vault who now take 
these and insert them in ordinary win- 


dow envelopes and drop the coupons be- 
hind the slip. By making a slight change 
only two forms of ownership certificates 
were used instead of three. 

The cost of supplies previously used 
was reliably estimated for the coming 
year at $2,864.76. The cost of supplies 
with the new system will be $1,093.51 or 
a cash saving of $1,771.25. In addition 


_to this a considerable amount of time 


will be saved and the number of break- 
downs in the machine reduced. 

In addition to the above, the new sys- 
tem required but fourteen separate forms 
whereas- the -former- system- required 
forty-seven—a considerable saving of 
record keeping and storing. 


An attempt is made to standardize 
on size, paper, and methods of use and 
filing. Through this control of forms 
many work processes have been sim- 
plified and many eliminated altogether. 
The purchase of all supplies and ma- 
chinery is controlled in a like manner 
and must be approved by the Commit- 
tee before the Purchasing Agent asks 
for bids. In these the same yardsticks 
are used, that is: the need, the quality 
and the purpose. 


Procedure: The Supply Department 
will fill out the head of a questionnaire 
and send it to the Secretary of the Com- 
mittee when a re-order is needed of 
supplies or stationery items. The Secre- 
tary considers the order from a general 
office angle, after which he consults the 
member of the Committee whose work 
brings him into close contact with the 
form or item. This member fills out the 
answers to a number of questions deal- 
ing with the application of the form 
and its necessity. 

In the light of these answers and of 
his general knowledge of all forms, the 
Secretary then reconsiders the form or 
item and prepares his recommendations 
for the meeting of the Committee which 
is held weekly on the Company’s time. 
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The day before the meeting he prepares 
an Agenda, listing all forms and items 
to be considered, and hands this to the 
Chairman. The Chairman calls for com- 
ments on each item on the Agenda and 
after the Committee has agreed on a 
purchase the Secretary initials the 
amount and quality section at the bot- 
tom of the questionnaire and hands it 
to the Purchasing Agent, first noting 
the facts for his minutes. 

All conclusions are entered in a min- 
ute book which is signed by all mem- 
bers as soon as possible. New pur- 
chases are handled in much the same 
manner except for the fact that they 
are even more carefully examined be- 
fore being ordered. Matters under re- 
view, a process which has resulted in 
hundreds of forms and items being de- 
clared obsolete, are also handled in this 
manner. The last item on the agenda 
is labelled “Discussion” and any sug- 
gestions for improvement and change 
throughout the institution are exam- 
ined at this time. Any material change 
suggested is noted in the minutes for 
the Senior Committee of the institu- 
tion and if agreed to by them, the 
change is made. 

The natural result of this is to awaken 
in all of the members an interest in 
the Company as a whole and a lessen- 
ing of a too strong departmental feel- 
ing. Inasmuch as members serve one 
year, the result has been that more and 
more men are thinking through their 
departmental problems as they affect 
the Company and this has greatly bene- 
fited the routine of all departments. 
An attempt is made to have former 
members retain their interest in the 
work of the Committee and from time 
to time they are called upon for advice 
in special situations. 

Another result of the Committee’s 
work has been a stimulation of thinking 
throughout the office. Men have made 
constructive suggestions who, in the 
past, felt that no suggestions were 
wanted, and are now delighted to have 
an opportunity to be heard. While we 
have proof of the saving of several 
thousands of dollars, we believe the 
greater saving is an intangible one. 
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PHOTOGRAPH AND SAVE 


Since we will probably derive much 
benefit from your new department estab- 
lished for the purpose of exchanging in- 
formation and ideas with regard to trust 
operating economies, it is only fair that 
we contribute something which will be 
of benefit to other companies. 


As my first suggestion I would recom- 
mend that attention be called to the fact 
that copies of Wills and other trust in- 
struments can be reproduced at little cost 
by means of photostatic processes or du- 
plicating devices. 

Trust companies require numerous 
copies of trust instruments to be sup- 
plied beneficiaries, and also a large num- 
ber are needed in connection with the 
transfer of securities. During the term 
of the trust it is sometimes necessary 
for us to supply hundreds of copies in 
connection with the transfers alone, and 
when this number is multiplied by the 
number of accounts which we have on 
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our books it is apparent that thousands 
of copies are required each year. 


Typing and retyping these instru- 
ments which, incidentally, are sometimes 
very voluminous, requires a tremendous 
amount of stenographic assistance which 
naturally is very expensive. Also, this 
expense is usually borne by the trust 
companies and takes a rather substan- 
tial slice of the trust commissions. 


It is therefore recommended that all 
trust instruments be photographed im- 
mediately upon receipt and the resulting 
negative kept as a basis for producing 
any number of positive copies. Here at 
Fidelity the negative or master copies 
are kept in a special file and whenever 
additional copies are needed it is very 
easy to have them photostated from the 
negatives. We find that this method is 
not only less expensive, but also more 
efficient because of the rapidity with 
which additional copies can be made as 
compared with the old method of typing. 

It is also important to note that we 
make a nominal charge sufficient to cover 
the actual costs of operating the Photo- 
static Department. 

There are numerous types of machines 
available so that the very small as well 
as the larger companies can take advan- 
tage of this suggestion. 


G. C. Robinson 
Fidelity-Philadelphia Trust Co. 


ee 
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FILING IMPROVEMENT 


As a rule one hears that there is noth- 
ing new under the sun in filing equip- 
ment, files being what they are. Recent- 
ly, however, our roving reporter discov- 
ered that a new correspondence file has 
made its appearance on the market that 
has an innovation which permits the file 
being worked comfortably, even though 
it may be filled to 100% filing capacity. 
This in effect increases the capacity of 
the file by three to four inches per draw- 
er. A compressor feature automatically 
releases the compression when drawers 
are open. 


Posting of current income tax form 
monthly on lightest day eliminates con- 
fusion and “load” between January 2nd 
and March 15th. 


A very able trust executive makes the 
pertinent statement that one of the best 
roads to efficiency and economy which 
works to the advantage of all concerned 
is the promptest possible settlement and 
closing out of estates. 


“Through the Stabilization Fund, estab- 
lished by the so-called ‘profit’ accrued from 
the devaluation of the dollar, the Treasury 
now deals in foreign exchange, thereby in- 
fluencing the price of that commodity to a 


profound degree. Through direct action in 
the Federal Reserve Board, it can virtually 
fix domestic interest rates. 


“It is safe summary to say that the Treas- 
ury, the Federal Reserve Board, and the Re- 
construction Finance Corp., with the mani- 
fold Government credit-granting agencies, 
are now in control of American finance. 

“Business is directly and completely de- 
pendent upon financial institutions. If the 
major financial agencies are controlled by 
the Government, then business is controlled 
by the Government. 


“Inherent in Government banking are cer- 
tain well-defined dangers: First, the tempta- 
tion to over-expand Government credit; and 
secondly, the willingness to use the facili- 
ties for economic experimentation, which is 
too often influenced by political considera- 
tions. 


DR. PAUL CADMAN 
Pres. American Research Foundation. 





What’s Your Collateral? 


HON. JAMES R. ERWIN 
Judge of Common Pleas Court of Hudson County, N. J. 


OLLATERAL has been defined as 
£; “something which an institution has 
no need for or can’t collect upon, and 
consequently donates to secure loans.” 
But you know all about collateral, do you 
not? or do you not? The real “Webster” 
definition is as follows: 


“Collateral—side by side; auxiliary; 
concurrent; descended from the same 
stock but in a different line; a kinsman; 
what is used as collateral security.” 


This is a troubled old world, and one 
has the feeling that it may blow up any 
moment. Is it because civilization has 
placed too much emphasis on the material 
side of life and neglected the spiritual? 
Is “the more abundant life” merely a 
proposition of automobiles, television 
sets, porcelain sinks and electric ice- 
boxes? Are we facing the fundamental 
problems side by side, courageously and 
with common sense? 

If a man has common-sense, he has col- 
lateral, a collateral which makes him al- 
ways “over-margined.” And I’ve always 
found that if a man or woman has com- 
mon or horse-sense, he or she always has 
humor-sense. Dictators lack a sense of 
humor. Did you ever see a picture of 
Hitler or Mussolini holding their sides 
in a good old stomach guffaw? Speaking 
of the humor-sense, what fun they are 
having in the District of Columbia, talk- 
ing about economy and spending bil- 
lions! And isn’t a nice ‘big bond issue 
a perfectly screaming way to keep cam- 
paign pledges at Trenton? 

Some bankers, as well as other profes- 
sional men, don’t pay much attention to 
politics. It is beneath them, I’m told, or 
used to be. Of late, however, we are all 
becoming more and more tax-conscious 
and the natural result of that is political- 
mindedness. That’s good collateral—to 


Excerpts from address before New Jersey State 
Bankers Assn. Convention, May, 1939. 


be politically minded. Apathetic, indif- 
ferent, uninformed, millions of our fel- 
low-citizens drift through life, perfectly 
contented as long as they are getting 
theirs. Like wooden soldiers they are 
pushed about and controlled by politi- 
cians and demagogues, and seem per- 
fectly willing to trade their birthright of 
liberty for the mess of pottage of so- 
called social security. 


“There are a number of us creep 
Into this world to eat and sleep, 
And know no reason why we’re born 
Save only to consume the corn, 

Devour the cattle, flesh and fish, 
And leave behind an empty dish. 


If you are a good citizen, wide-awake, 
informed, interested, forward-looking, 
just as concerned with duties and obli- 
gations as with rights and privileges, 
then, indeed, you have splendid collat- 
eral. We all know there is really noth- 
ing wrong with our Country. Sometimes 
the wrong people get control of the 
machinery of Government, but that’s the 
fault of the lazy citizenry. I agree with 
Cassius when he said “the fault, dear 
Brutus, is not in our stars, but in our- 
selves, that we are underlings.” 


The unemployment problem, just as 
great today as it was seven years ago, 
has fostered and developed paternalism 
in America to an extent which is alarm- 


ing in its ramifications. The “relief” 


complex is growing daily. 


There is developing in many of our 
youngsters what is known as the “phil- 
osophy of the Frozen Puss.” Skepticism 
and cynicism are the order of the day, 
and to show signs of sentiment or reac- 
tion to spiritual matters is taboo. I’ve 
seen it in my Court to a disturbing ex- 
tent. They say, “all right. I put my 
hand on the Bible and swear to tell the 
truth. So what! There’s no such thing 
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as God. God is just a capitalistic fetish 
put up there in the sky to hold down 
the proletariat.” And there, in that last 
word, you have the answer, “Proletar- 
iat.” A good word, fundamentally, but 
now so definitely associated with this 
Godless thing called “communism” that 
you know what has been tainting our 
thinking. “Patriotism?” They say, 
“That’s a worn out thing of the past. I 
am a Citizen of the world and all men 
are my brothers.” Do you know, I like 
that! If only the other fellow would 
feel the same way. 

At heart and basically, they are just 
as fine and clean and level-headed as 
youth ever was. The trouble is, they 
have not the same economic chance which 
we had. The world is a little off the even 
keel of our youth. The decks are canted 
a bit, and it takes age and experience to 
walk them. The great trouble, in my 
humble judgment, is economic. Give 
these eager youngsters employment and 
a feeling of responsibility and presto 


chango! You never saw a communist 
with a bank account, did you? Perhaps 
Stalin has one, but he’s not a commun- 
ist. He just runs the country for the 
poor, deluded people who are communists. 


What are we doing to bring the world 
back to that even keel of yesterday? 


Equitable Trust of Wilmington 


Adopts Research Service 


Adoption of the Research Advisory Ser- 
vice—to assist Delaware manufacturers in 
finding answers to technical problems—has 
been announced at the Equitable Trust Com- 
pany of Wilmington, Delaware, by its Presi- 
dent, C. Douglass Buck. 


“Wilmington has gained wide recognition 
throughout the world for the research ac- 
complishments of some of its outstanding 
industries,” Mr. Buck said. “However, local- 
ly, as well as throughout the country, there 
is bound to be duplication of laboratory 
work, and a time lag between the discovery 
of a new method, material or process and 
its commercial application by the manufac- 
turer who can use it. Even companies with 
extensive laboratories of their own are con- 
fronted with problems which are not in line 
with the company’s principal research ef- 
forts, and on which outside assistance would 
be welcome. Other companies with more 
limited research facilities—or none at all— 
will also find the Research Advisory Service 
a clearing house of information. 


“Under this plan,” Mr. Buck continued, 
“more than 800 research laboratories in this 
country and abroad cooperate in finding the 
answers to manufacturers’ problems with- 
out cost or obligation to the inquirer. If 
the question has to do with new materials, 
improved processes, methods of prevent- 
ing waste, finding broader markets, or simi- 
lar information, it can be submitted in writ- 
ing to the Equitable, which through the Re- 
search Advisory Service, forwards it to the 
cooperating laboratories most likely to sup- 
ply the answer. 


“The manufacturer’s name is held in con- 
fidence. Only when a solution satisfactory 
to the inquirer is obtained, and he wishes 
to know the source of the information, are 
the laboratory and the manufacturer 
brought together.” 





Trust Investment Clinic 


HE Spring meeting of the Central 

New York Trust Association, held in 
Utica on May 25, 1939, was conducted 
as a trust investment clinic based upon 
four specific investment problems, under 
the able guidance of A. I. Johnson, assis- 
tant trust officer, First Trust & Deposit 
Company, Syracuse, who was chairman 
of the Association. Twenty-six trust ad- 
ministrative and investment officers were 
in attendance, all of whom had received 
from Mr. Johnson, about a month in ad- 
vance of the meeting, copies of the prob- 
lems. 


Each man was requested to study the 
four problems and urged to come to the 
meeting prepared to participate in the 
discussions in a very specific way, having 
informed himself in at least as thorough 
a manner as he would were his institu- 
tion actually to administer the four cases. 
Thus is was expected that the attitudes 
of the individual trust men, as well as 
the official policies of their respective 
banks, would be elicited and compared 
with a view to coordinating the best fea- 
tures of each. 


One of the problems was as follows: 


“Your bank has been appointed sole testa- 
mentary trustee for a trust in the amount 
of $50,000.00 created for the benefit of a 
young woman 27 years of age (normal ex- 
pectancy 37 years) who is married and has 
one son 2 years of age. Her husband has 
a salaried position and earns $4500.00 per 
year. 


“The trust provides that the income is to 
be paid to the beneficiary during her life- 
time and the beneficiary, however, is given 
the right in her sole discretion to withdraw 
up to $1500.00 in any given year from the 
principal of the trust. The trustee has no 
discretion or right to refuse any demand 
for such principal withdrawal which may be 
made upon it by the beneficiary. At the 
death of the income beneficiary the entire 
remaining assets in the trust are to be paid 
over to the children, if any, of the income 
beneficiary. If she is survived by no chil- 
dren, then the assets of the trust pass to 
certain other designated parties. 


“The trust contains the following invest- 
ment provision: 


‘My said trustee is authorized and em- 
powered to invest and from time to time 
reinvest in such common or preferred 
stocks, bonds, securities, or other prop- 
erty, either real or personal, as it may 
deem advisable, regardless of whether or 
not the same are permissible investments 
for trustees under any present or future 
law of the State of New York applicable 
to investments by trustees in this State.’ 


“What investment program and what 
specific investments would you now pur- 
chase for this trust?” 


Leaders of the discussions on the four 
problems were, respectively: D. W. 
Hoover, assistant secretary, Herkimer 
County Trust Company, Little Falls; 
Oscar F. Soule, vice president, Syracuse 
Trust Company, Syracuse; G. W. Gehm, 
assistant vice president, First Trust & 
Deposit Company, Syracuse; and H. C. 
Angell, assistant vice president, First 
Citizens Bank & Trust Company, Utica. 
Each of the leaders, as well as Chairman 
Johnson, had many specific questions ad- 
dressed to him, resulting in a real in- 
vestment clinic meeting of practical 
value. 

George H. Norris, vice president and 
trust officer, First Citizens Bank & 
Trust Company, Utica, was elected chair- 
man of the Association for the coming 
year. It is expected that, under his 
leadership, the association will continue 
the aim of Mr. Johnson, who, as its head 
since inception a year and one-half ago, 
had sought to make the meetings of prac- 
tical interest and value, rather than as 
opportunities merely for social contact. 


Powell Completes Forty Years Service 


Walter W. Powell, vice president, has com- 
pleted last month forty years of service with 
Title Insurance and Trust Company of Los 
Angeles. 

Mr. Powell entered the employ of the com- 
pany’s title department on July 10, 1899 and 
entered its trust department in 1918. In 
1920 he was elected vice president, and in 
1923 was elected trust officer. 
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Characteristics of Chemical Industries 


SIDNEY D. KIRKPATRICK 
Editor, Chemical & Metallurgical Engineering 


TOPPED by such names as dicyclo- 

hexylamine and paratertiaryamyl- 
phenol, the average investor today, when 
chemicals or chemical industry is men- 
tioned, is content to conjure up a vision 
of sleek towers and curlicue pipes against 
a background chart of rapid growth and 
rising profits, the whole shrouded in the 
haze of a somewhat mysterious but rosy 
future. 

The business of making chemicals is, 
if we are to judge by the remarks of 
some of our good friends, still something 
of a mystery to those on the “outside.” 
Yet if the chemical industry is going to 
continue to occupy the prominent posi- 
tion in the investment scene that it now 
apparently does, it is important to both 
the investor and the industry that the 
investor know as much about chemicals 
as he now does about steel, automobiles 
and some of the other more familiar in- 
dustries. 


Broadly, there are three different 
groups of industries that the layman 
might loosely class as chemical. Of these, 
the strictly chemical industry that makes 
heavy chemicals such as acids and alka- 
lies, fine chemicals such as dyes and 
drugs, and a host of other organic and 
inorganic products, is basically impor- 
tant. It is this group which is common- 
ly thought of in investment circles as 
“chemicals,” and includes such companies 
as duPont, Union Carbide, Allied Chem- 
ical, American Cyanamid, Monsanto and 
Dow. In the Bureau of the Census this 
is industry No. 608, and is listed under 
the unimpressive title: “Chemicals, Not 
Elsewhere Classified.” 

In Census parlance, however, “Chem- 
icals, n.e.c.” is but a part of a much 
larger Group VI: “Chemicals and Allied 
Products.” This group is comprised of 
31 different so-called product industries 
which include such major fields as: paint 


Lathe-turning experimental operation on new plastic. 
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and varnish, perfumes and cosmetics, 
salt, soap and tanning materials. Look- 
ing back over the industrial growth of 
the United States we find that this 
group of products has accounted for an 
increasingly large proportion of our total 
industrial activity. In 1849, for example, 
when the first statistics were available, 
it paid 1.9 percent of all wages and sal- 
aries paid by American industry and ac- 
counted for 3.8 percent of total profits. 
By 1935 these figures respectively were 
46 and 7.0 percent. The number of 
establishments represented in 1935 was 
8,565. 

The third group, which is still more 
comprehensive, covers what are known 
as the “Chemical Process Industries” or 
simply “Process Industries.” This in- 
cludes all of the industries that utilize 
chemical processes and chemical engin- 
eering methods, and so to “Chemicals and 
Allied Products” we must add pulp and 
paper, petroleum refining, rubber, cera- 
mics, textile processing, cement, glass 
and sugar--eventually arriving at a group 
representing almost one-fifth of all the 
manufacturing enterprise in the United 
States. From the standpoint of the in- 
vestor these are not considered a part 
of chemical industry, but they do have, 
to a greater or less extent, certain sim- 
ilar characteristics and in some cases 
can be evaluated by similar yardsticks. 


Economic Factors 


LTHOUGH three large companies 

account for between one half and 
three quarters of the capitalization of 
the strictly chemical industry, it cannot 
be said that the industry is dominated 
by these companies—at least not in the 
sense that domination is found in the 
steel and automobile industries. The 
reason for this is that instead of being 
built upon a few products which have 
similar uses, as in the case of steel and 
automobiles, the chemical industry sup- 
plies thousands of different products, 
most of which are for distinctly differ- 
ent uses, and in the case of at least 75 
percent of them each product serves sev- 
eral different purposes. In fact, it is 
perhaps the most diversified industry of 
any today. This means a more steady 
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market than in the case of the prince and 
pauper steel industry, for example, where 
the principal markets are new construc- 
tion and automobiles. 

There are many cases in the chemical 
industry today where a small company 
happens to be the major producer of a 
given product. Because of the many 
chemicals made, it can be said that in 
general any single manufacturer, regard- 
less of size, competes on a product-by- 
product basis with only a part of the 
rest of the industry. Thus it is under- 
standable why one company or several, 
no matter how large, would have con- 
siderable difficulty in controlling the en- 
tire chemical industry. 

There are probably not more than 90 
chemical plants out of the roughly 8,500 
enterprises reported by the Census, that 
employ over 1,000 people. The greatest 
number of the smaller companies are in 
the drug, pharmaceutical, oil, turpentine, 
rosin, paint, fertilizer mixing, fine chem- 
ical, insecticide and other such “special- 
ty” lines. 

The establishment of small chemical 
enterprises is favored by the fact that 
most chemical processes have to go 
through a period of trial and gradual 
evolution from a small beginning to 
larger, commercial unit production. 
Every new chemical product must go 
through these evolutionary stages, which 
may or may not require much capital. 


A Special Law of Demand 


HERE has been nothing magic or 
spontaneous about the growth of the 


chemical industry. It has resulted from 
the planned, aggressive search for new 
products and new markets by the com- 
panies comprising the industry. Simply 
because a company makes chemicals does 
not mean that it will be dragged for- 
ward by the achievements of the rest 
of the industry. 

After the preliminary development 
stages, the size to which a new chemical 
process can go is pretty much limited by 
the existing market for the product. 
The industry is not a consumer industry. 
It sells to other industries, and unlike 
some other capital goods industries and 
mst consumer industries, it is in gen- 
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eral not possible to create new demand 
through mass production and lower 
prices. 

Success and competitive survival of 
large companies in the automobile, ap- 
pliance and food industries depend pri- 
marily on the extent of their facilities 
and how they use them and only second- 
arily on the existing demand for their 
products. To these industries mass pro- 
duction generally means cost saving and 
a new and larger market. In the chem- 
ical industry, however, mass production 
may mean cost savings and special ad- 
vantage over competitors in the estab- 
lished market, but in general not a new 
and larger market unless the products 
are for ultimate consumers. 

The point of diminishing returns in 
determining the size of a chemical plant 
is much more abrupt than in the case of 
most other industries, and is determined 
almost entirely by the existing demand 
for the product. The program for in- 
creasing chemical sales therefore be- 
comes one of research to find new pro- 
ducts or to find new uses for old pro- 
ducts. 


The Personnel Factor and Labor 


T HAS been said that technical brains 
] is the most important raw material 
of the chemical manufacturer. In any 
industry it is recognized that the cap- 
ability of management is an important 
factor in its evaluation from an invest- 
ment standpoint. In the chemical in- 
dustry it is just as important that a 
company have a capable, aggressive 
technical personnel. A small chemical 
company with a management and staff 
that are research-minded and research- 
capable is a better investment risk than 
a larger, established company with a 
less aggressive research program and 
personnel. 

Indicative of the importance attached 
to personnel in the chemical industry is 
the fact that salaried employees in the 
industry account for 19.2 percent of all 
employees as compared with 12.7 per- 
cent in the case of all industry, based on 
U. S. Bureau of Labor statistics. In a 
survey of leading chemical companies 
conducted by the Chemical Alliance, sal- 
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aried employees accounted for 28.1 per- 
cent of the total. 

Labor relations in the chemical in- 
dustry, as measured by the number of 
workers involved in labor disputes and 
other situations, compare very favorably 
with industry as a whole. From July, 
1937, to July, 1938, the U. S. Concilia- 
tion Service disposed of 4,231 situations 
involving 1,618,409 workers, and of that 
number only 47 situations involving 
9,868 workers, or roughly about 1 per- 
cent, were classified industrially as chem- 
ical. It will be recalled that the indus- 
try paid 4.6 percent of all wages and 
salaries paid by American industry in 
1935. 

Of interest also is the fact that until 
the last two years labor unions have not 
been active in the chemical industry. In 
January, 1937, the Bureau of Labor sta- 
tistics reported but one international 
union in the powder and high-explosives 
industry and one independent profes- 
sional organization of chemists and chem- 
ical workers with unions in about 23 dif- 
ferent localities. In June, 1937, the 
United Mine Workers began organizing 
chemical plants and by March, 1939, had 
126 locals in various parts of the coun- 
try with 127 agreements covering 17,000 
employees. 


Stability of Employment and Wages . 


OB security, or continuity of employ- 

ment, is an outstanding governing 
factor in industrial peace, and was in- 
dicated by a recent National Association 
of Manufacturers poll to be the first con- 
cern of 95 percent of industrial workers. 
During the depression, the index of em- 
ployment for the chemical and allied pro- 
ducts industry went from 116 in 1929 to 
110, 95, 84, 95 and 109 for the successive 
years to 1934, while the general index of 
employment for all manufacturing in- 
dustries fell from 105 in 1929 to 92, 77, 
64, 69, 79 and 82. 

The contrast is more marked in the 
index of payrolls, which for all manu- 
facturing industries fell from 109 in 
1929 to 46 in 1932, whereas 70.4 in 1932 
was the low for the chemical and allied 
products group.after a high of 120 in 
1929. A similar situation prevailed for 
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the last half of 1938, when the estimated 
number of workers and the amount of 
weekly payroll in manufacturing indus- 
tries decreased 16.1 percent and 19.5 
percent, respectively, as compared with 
the last six months of 1937, whereas in 
the chemical industry the decrease was 
11.7 percent and 11.3 percent. 

The industry has kept in step with and 
in many cases anticipated, the trend of 
reduced working hours, and at the same 
time has paid high wages even though 
chemical prices have decreased markedly 
during the past 25 years as compared 
with an increase during the same period 
for all commodities. Wages of employ- 
ees and management of the larger com- 
panies, during the second quarter of 
1939, amounted to approximately 28 per- 
cent of net sales. 

Absence of a pronounced seasonal var- 
jation in employment is a further aid to 
sound industrial relations in the chemical 
industry. It is estimated that over three 
quarters of chemical workers come under 
vacation plans (the highest proportion 
for any major industry). Plants are 
for the most part modern, and the in- 
dustry has a better safety record than 
industry as a whole. Also, the compara- 
tive frequency with which changes in 
products and processes occur in the 
chemical industry and the necessity for 
making corresponding changes in equip- 
ment and organization perhaps have 
made management responsive to progres- 
sive changes. 


Declining Price Trends 


GRADUAL but steady decline in 

prices has characterized the growth 
of the chemical industry over a per- 
iod of years, and this in the face of 
a constant rise in production cost factors 
and taxes. Skilled management, with 
the aid of research, has been able to off- 
set the rising costs largely by improving 
efficiency in both production and distrib- 
ution. As far as fluctuation within the 
major trend is concerned, however, chem- 
ical prices are more stable than those for 
many other industrial goods, and far 
more stable than prices for farm pro- 
ducts, foods and most consumer’s goods. 
Even during the 1936-37 inflationary 
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boom, chemicals (as measured by the 
Chemical & Metallurgical Engineering 
monthly index) advanced only 2 percent 
between October, 1936, and April, 1937, 
while the general price level rose almost 
15 percent. 

It is important to realize that this 
group of commodities includes a large 
number of individual items which are 
subject*to conflicting price influences, 
probably more pronounced in chemicals 
than in any other major commodity 
group. Therefore, companies making a 
wide variety of chemical products will 
be less affected by price fluctuations. 

The trend of the sales-profit ratio for 
the industry has followed fairly closely 
that of other industries. In 1934 the net 
profit for the whole industry, after Fed- 
eral taxes, amounted to about five per- 
cent on gross sales. 


Chemical Markets 


N MANY respects the marketing of 
chemicals is no different than the 
selling of other industrial goods. By far 
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the greater portion of the products of 
chemical companies is sold directly to the 
industrial user, however, and as con- 
trasted with the quantity sold by dealers 
or ultimately at retail, produces a signi- 
ficant modification of market methods. 
This considerably reduces the cost of dis- 
tribution for most chemical commodities. 
A picture of the way in which 555 chem- 
ical producers accomplish the primary 
marketing of their goods is shown in the 
following data from the U. S. Census of 
Manufacturers, 1935: 


Value of Sales 
$216,591,000 
203,249,000 
83,964,000 
6,635,000 
532,000 


To industrial users 

To wholesale branches 

To wholesalers & jobbers _ 
To retail stores 

To household consumers 


Broadly speaking, the cost of admin- 
istration and selling of chemicals is 
about 15 percent of the factory cost. 
Middle-men are not dominating factors 
in the distribution of most chemicals. 

Chemical industry maintains a fairly 
close balance between imports and ex- 
ports. In 1936, according to the U. S. 
Bureau of Foreign and Domestic Com- 
merce, this country exported $151,627,- 
000 worth of chemicals and imported 
$131,859,000 worth. Thus the consump- 
tion of chemicals in the United States is 
about equal to its production and both 
of these figures are approximately 11 
times as important in dollars as are the 
goods coming in or going out. The type 
of goods imported is, of course, quite dif- 
ferent from the type exported. - 


Technological Factors and Bogies 


HARACTERISTIC of the chemical 

industry is its greater dependence 
upon technology than upon artistry and 
manual skill in its plant operations as 
compared with most other industries. 
The nature of the materials it works 
with—most of which are in liquid or 
gaseous form during processing—are in- 
herently such that they can be handled 
readily in closed systems by automatic 
equipment. Thus plant equipment, fuel 
and power loom large in the operations 
picture of a chemical plant. There is, 
in fact, an average capital investment of 


$11,250 per factory wage earner in the 
industry, which is compared with about 
$7,000 for all industry. 

Obsolescence is another technological 
factor that must be reckoned with in the 
chemical industry to a greater extent 
than elsewhere. New processes and 
products and new ways of making old 
products. are continually emerging from 
the research laboratories. Existing 
equipment may quite possibly be ren- 
dered obsolete over night. In most cases, 
however, chemical plant equipment is 
flexible enough in its design to permit 
frequent modernizations without scrap- 
ping an entire plant, so that the bogey 
of overnight obsolescence is not as bad 
as it is sometimes pictured. In fact, it 
is often quite possible and economically 
advantageous to convert one process over 
into another process for making an en- 
tirely different product, so great is the 
flexibility of modern chemical engineer- 
ing design. 

The time required for translating re- 
search results into profitable production 
is another technological factor of import- 
ance in the chemical industry. Rumors 
frequently circulate that a certain chem- 
ical company is on the track of a revo- 
lutionary new discovery, and now is the 
time to invest. The chances are that this 
revolutionary discovery—if it is to be 
revolutionary—will require as much as 
five or ten years or more of develop- 
mental and preliminary effort before it 
begins to make any kind of showing on 
the income statement. The cost and time 
required for new product development in 
the chemical industry is something not 
generally recognized. 


Constructive Competition 


S FAR as competing industries and 

their development are concerned, it 
must be remembered that the chemical 
industry is more and more becoming a 
maker of synthetic products which are 
replacing natural products, and hence 
producers of natural products such as 
wood, leather, and wool, are making up 
a larger part of the direct competition of 
the industry. Thus stimulated into ac- 
tion, however, the natural product indus- 
tries in many cases are turning to the 
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use of chemicals to improve their pro- 
ducts to the point of commanding a pre- 
mium market over synthetic goods. 
Leather is experimenting with new tan- 
ning and softening chemicals; wood is 
turning to chemical preservatives to pro- 
long its life* and attractive appearance; 
and wool is finding new and better fiber 
lubricants. 


Generally, the chemical industry is in 
a relatively favorable position as far as 
competition from outside the industry is 
concerned. But from the standpoint of 
internal competition the picture is much 
different. Competition between chemical 
companies is keen, though not to the ex- 
tent of price wars and other cut-throat 
tactics. Internal competition manifests 
itself chiefly in technical supremacy in 
lowering production costs, using raw ma- 
terials most efficiently, introducing new 
products, and finding new uses for old 
products. 


Legislation 


HERE is a relatively small amount 

of government legislation that solely 
affects the chemical industry. Needless 
to say, however, the chemical industry is 
influenced by the enormous amount of 
legislation directed at all industry, the 
effects of which are for the most part 
general and well known. 

Two recent legislative acts directly af- 
fecting the chemical industry are the 
Water Pollution Act and the Food and 
Drug Act. The chemical industry ac- 
tually has not been by any means the 
all important contributor to water pol- 
lution, and scientific authorities of un- 
questioned integrity have indicated that 
municipal waste is by far the greatest 
source of contamination of our water 
sources. 

The Food and Drug Act, without 
doubting the merits of such an act, can 
nevertheless be considered a poor piece 
of legislation from a construction stand- 
point. Its effect on the industry will de- 


*Preservatives and termite preventa- 
tives now on the market are credited, 
in reliable sources, with offering new 
life and activity to the lumber indus- 
tries.—Editor’s Note. 
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pend entirely upon the character of the 
body of men that administers ‘it. 

The tax load of the industry, which 
consists primarily of Federal income 
tax, excise tax, property taxes, and So- 
cial Security tax, has steadily increased 
during the past decade. Taking eight 
typical companies in the industry, taxes 
paid in 1938 amounted to 41.5 percent of 
total net income before taxes, and to 
$240.7 per wage-earner. Concerning 
future outlook, it does not appear that 
the chemical industry will be subject to 
any greater increase in tax rate than in- 
dustry as a whole. 

There is a widespread popular belief 
that the chemical industry stands to 
make huge profits out of the next war. 
Consideration of facts, however, shows 
this to be entirely contrary to actual 
condition. 

The next war may well mean halting - 
of all peacetime research activities, 
changing over of processes and plants to 
provide essential war materials, all of 
which will cost large sums of money both 
during and after the war. While most 


of us realize that there are never perm- 
anent profits in war—only losses—it ap- 


pears that even the temporary profits 
will be wiped out in any future war. 


a (Je 


Edible fats from coal or petroleum are 
technically practica and synthetic glycerine 
from oil is commercially feasible, reports 
DANIEL PYZEL, Director, Shell Oil Com- 
pany. 

“Our synthesis of glycerine from propy- 
lene starts with chlorination at high temper- 
ature, resulting in substitution of chlorine 
in propylene to allyl chloride instead of 
addition to dichloropropane. Further con- 
version to glycerine of very high purity 
completely worked out and in operation in 
semi-commercial plant,” says Mr. Pyzel. 
“As oxidation of paraffin-wax obtained by 
synthesis from water gas, to fatty acids 
now semi-commercially operated by IG. in 
Germany and synthesis of glycerides of 
these acids resulted in production of edible 
fatty oils, it is now possible to synthesize 
edible fats starting from coal or petro- 
leum. Of course synthetic glycerine may 
be used for all well-known processes using ° 
natural glycerine, including production of 
glyptal resins.” 





Distinguished. Sowice 


O be a soldier was the youthful am- 
bition of a boy who once lived in 


Canton, N. Y. He was 12 years old 


when the new century came 
in, so when the United 
States declared war on 
Germany in 1917 he was 
of an age to serve his 
country. This he did with 
great distinction, serving 
for two and a half years 
as an officer in the Ninth 
U. §S. Infantry Regiment, 
Second Division, and being 
decorated for his military 
achievements with the Dis- 
tinguished Service Cross, 
the Croix de Guerre and 
Fourragere and the Conspicuous Serv- 
ice Cross. But, as with so many other 
- men of his generation, this was only a 
brief interlude in the career of Walter 
G. Kimball, which was otherwise de- 
voted entirely to commercial banking. 


After graduating from St. Lawrence 
University at Canton in 1908, he spent 
three years in the Louisiana and South- 
ern California oil fields, working as a 
derrick hand and tool dresser. Upon the 
death of his father in 1911 he entered 
the St. Lawrence County National 
Bank, of which his father had been 
cashier and president for many years. 
Shortly afterwards he joined the Col- 
umbia Trust Company in New York 
(subsequently the Irving Bank-Colum- 
bia Trust Co.) and was made a vice 
president in 1921. 


In 1928 he joined the Commercial 
National Bank and Trust Company of 
New York as vice president, became 
senior vice president eight years later, 
and in January 1939, Walter Kimball 
assumed the presidency. 


These had been years of hard work 
in the long pull to the top, but time had 
also been found for golf and skiing, his 


’ two favorite sports. But for a real 
vacation, motor travel in Europe is his 
ideal, as this enables him to indulge his 


hobby of studying medieval customes 

and particularly castles. Victor Hugo 

and Robert Louis Stevenson are his two 
best liked authors, and the 
book which he would rec- 
ommend every potential 
banker or trust officer to 
read is the Bible. 

He told us that he con- 
siders the greatest contri- 
bution a bank president 
can make to his country is 
to guide his bank in such 
a way that the business and 
personal needs of that com- 
munity are served in a con- 
structive and safe manner 
and that in his opinion Sen- 

ator Carter Glass has made a greater 
contribution to banking than any other 
contemporary. 


He believes that it is generally bet- 
ter for a bank president to come up 
through the ranks in his own bank, be- 
cause of the organization’s morale and 
the president’s own background of in- 
stitutional needs, policies and ideals. 
His most interesting banking experience 
was during the 1933 bank holiday, 
which showed so conclusively how de- 
pendent commerce and industry are 
upon a sound banking structure. 


a 


We apparently know much about how to 
run banks, but little of how to run a bank- 
ing system. The question may today be 
raised, whether the banks in their anxiety 
to employ funds are not ariving money rates 
to levels which may prove damaging to the 
banking system as a whole, and to the coun- 
try’s well being also through the effect on 
the rate on savings. There used to be an 
economic notion that if everybody’s action 
was dictated by enlightened self-interest the 
sum would be a sound and progressive eco- 
nomy—a pleasant and irresistible theory— 
but not true. In some matters we must act 
co-operatively and in the common good. 

W. Randolph Burgess 

National City Bank of New York. 


Before California Bankers Assn. 
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Life Insurance Trust Hints 


LL insurance policies on testator’s 

life should be carefully examined 
to prevent needless taxation of insurance 
proceeds which might revert to the testa- 
tor’s estate if the death of the named 
beneficiary should occur prior to or sim- 
ultaneously with that of the insured. 


One of the outstanding advantages of 
the life insurance trust is that it pro- 
vides ready cash for estate requirements 
or for family needs in an economical, 
convenient way. The nature of the 
estate is of great importance. If one’s 
holding consists of capital stock in a close 
corporation for which there is no market, 
an entire estate could be seriously de- 
pleted by taxes and administration ex- 
penses, where an immediate sale had to 
take place. Such an estate should be 
fortified with an adequate insurance 
trust, the entire proceeds of which should 
be made available to the estate for taxes 
and expenses. 


Where life insurance is trusteed for 
estate purposes, the insurance trust 
agreement should be so drawn that the 
trustee is authorized, in its absolute dis- 
cretion, to lend money to, or to purchase 
securities from, the insured’s estate at 
their fair market value. Caution must 
be exercised in the employment of man- 
datory language regarding the use of 
insurance proceeds to pay taxes or pur- 
chase securities from the estate at ridic- 
ulously high prices. In view of the ten- 
dency of the revenue department to con- 
stantly plug up loopholes, these agree- 
ments must be very carefully drawn so 
as not to lose their tax advantages. 


Generally speaking, the insurance 
trust is preferable where ready cash is 
needed or there is great uncertainty as 
to future requirements of beneficiaries. 
The trust can be made as flexible as con- 
ditions may require, by giving the trus- 
tee wide latitude in determining what 
provision should be made from time to 
time for the support, maintenance and 
education of minors. The trust unifies 
all of the insurance proceeds in one 
fund, and the trustee usually can main- 


tain closer personal contact with ben- 
eficiaries than can several insurance com- 
panies with offices at remote places. 


Estate Planning 


Great care should be exercised in the 
acceptance of irrevocable trusts because 
of the possible financial embarrassment 
which they may cause the donor. This, 
however, would not militate against a 
person’s setting up such a trust with 
part of his capital where it would serve 
a useful purpose. A person may have 
an opportunity to dispose of valuable 
property at a tremendous profit. Imme- 
diately he is confronted with a serious 
income or capital gains tax. Frequently, 
in such situations, a substantial tax sav- 
ings can be effected by placing the prop- 
erty into an irrevocable trust for the 
benefit of some member of the family, 
thereby causing the profit to be assumed 
by the trust instead of by the owner. 

A person may be engaged in a highly 
speculative kind of business. If we 
should chance upon him when he is pros- 
perous, the best service we could render 
would be to have him create an irrevoc- 
able trust with a part of his wealth, as 
a safeguard against future misfortune. 

The big handicap which the trust 
man encounters is the reluctance of the 
average person to submit his estate to 
analysis. We have found that by the use 
of illustrative charts showing the in- 
roads made by taxes and suggesting 
means of avoiding needless tax extrav- 
agances, the customer’s interest is fre- 
quently aroused. The highly successful 
life underwriter is as a rule one who 
provides complete estate service. He 
must do such a thorough job that no 
competitor can detect any shortcomings 
in his work. You should know sufficient 
about the subject of trusts and their 
purposes as to be able to advise the 
customer which of several plans would 
best serve his purpose. 

Louis W. Fischer, asst. vice president, 
American National Bank and Trust Co., 
Chicago, before a group of local life 
underwriters. 
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Wills of the Month 


Sally R. Carter 
Educator 


Miss Sally R. Carter, founder of St. Tim- 
othy’s School at Catonsville, Md., named the 
Safe Deposit and Trust Company, Balti- 
more, as co-executor and sole trustee of her 
estate. 


In 1883 Miss Carter established the school 
and was joined the next year by her sister. 
Their institution was soon known nationally 
as one of the best finishing schools for girls 
in the country. The standards of the school 
were such that graduates could pass exam- 
inations for the country’s best colleges. 
During the World War, Miss Sally was made 
educational chairman of the woman’s branch 
of the Maryland Council of Defense. 


Admiral Mark L. Bristol 
Rear Admiral U. S. N., Retired 


Rear Admiral Mark L. Bristol, who retired 
in 1932 after forty-nine years in the Navy, 
and since that time has been the representa- 
tive of the estate of Edward B. McLean, 
former Washington, D. C., publisher, named 
the Riggs National Bank of Washington, 
D. C., contingent executor and trustee of his 
estate. At the time of this writing no peti- 
tion has been filed and no appointment has 
been made. 

Admiral Bristol had a distinguished career 
in the United States Navy both as a sea- 
going officer and fighting man and as a 
diplomat. He was promoted to the perman- 
ent rank of rear admiral in 1921; a rare 
honor. One of his most successful missions 
was his service as United States High Com- 
missioner to Turkey. 


Dr. Jacob G. Lipman 
Chemist 


Dr. Jacob Goodale Lipman, internation- 
ally known agricultural chemist, dean of 
the New Jersey State College of Agricul- 
ture, Rutgers University, and director of 
the New Jersey State Agricultural Experi- 
ment Station, named the Peoples National 
Bank, New Brunswick, N. J., as executor 
of his will. 

Dr. Lipman was an author, lecturer and 
editor of the magazine Soil Science. He was 


the official delegate of the United States 
government to numerous international con- 
ferences on agriculture and had received 
the Chandler Medal in Chemistry from 
Columbia University for Achievement in 
Agricultural Chemistry. 


Henry Wallace, Secretary of Agriculture, 
stated: “Agricultural science and education 
throughout the world suffered a heavy loss 
in the death of Dr. Lipman.” 


Dr. H. A. Hamilton 
Philologist 


Dr. H. Adelbert Hamilton, vice president 
and professor of Classical Philology at El- 
mira College, Elmira, N. Y., named the 
Chemung Canal Trust Company of the 
same city as co-executor of his will. 


In nearly forty years of service at the 
college, Dr. Hamilton had taught history, 
Greek, Latin, archeology and the science of 
language. In addition to his regular work 
he served for more than thirty years as 
lecturer and teacher at Elmira Reformatory, 
addressing inmates one or more times a 
week. Dr. Hamilton taught at _ several 
other colleges before he became asso¢iated 
with Elmira. 


L. A. Thebaud 
Philanthropist and Sportsman 


Louis A. Thebaud, philanthropist and 
sportsman, named the Morristown Trust 
Company, New Jersey, executor of his will. 


Mr. Thebaud and his first wife were 
among the donors of a girls’ school at St. 
Briar, Brittany, France and they also gave 
the maternity building and its equipment 
to All Souls Hospital in New Jersey. He 
was very active during the World War, 
and with others contributed ambulances, 
stretchers and trucks for the Allied forces. 

He was extremely interested in boating 
and sponsored the building of the schooner 
Gertrude L. Thebaud, which competed with 
the Bluenose of Nova Scotia in internation- 
al races, winning the Lipton Trophy off 
Gloucester in 1930. 
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Fred T. F. Dumont 
Consul 


Fred T. F. Dumont, who spent twenty- 
five years in the American Foreign Service 
prior to his retirement in 1934, named in 
his will the Easton Trust Company, Easton, 
Pa., as executor and trustee of his estate. 

Mr. Dumont had been stationed in Guade- 
loupe, French West Indies, and at Madrid 
and Havana as Consul. His other posts in- 
cluded: Florence, Italy; Dublin, Ireland, and 
Frankfort-on-the-Main, Germany. He was a 
specialist in foreign economics and commer- 
cial matters and wrote many reports on the 
subjects. 


George V. MacKinnon 


Manufacturer 


George V. Mackinnon, hat manufacturer, 
who joined the John B. Stetson Company 
thirty-nine years ago as a storeroom clerk 
and became president in 1928, named the 
Fidelity-Philadelphia Trust Company, Pa., 
co-executor of his estate. 

Mr. McKinnon was president of the Hat 
Institute for two successive terms and 
gained for himself in the hat industry the 
reputation of champion of fair and sound 
competitive principles in business. In addi- 
tion to his duties as president of John B. 
Stetson Company, he was a director of 
many corporations and took an active lead 
in various charitable and religious circles. 


Joseph F. Cannon 


Banker and Industrialist 


Joseph F. Cannon, a leader of the South- 
ern textile industry, named the Citizens 
Bank & Trust Company, Concord, N. C., of 
which he was also president, as co-executor 
of his will and trustee for certain bequests. 


Mr, Cannon was the eldest son of the late 
J. W. Cannon, founder of a great chain of 
Southern textile mills, who died in 1921 leav- 
ing an estate of $18,674,070. He had organ- 
ized the Cannon Manufacturing Company, 
the nucleus of the present Cannon Mills 
Company, the nation’s largest manufacturer 
of cotton towels and a large producer of 
many other household textile goods. Mr. Jos- 
eph Cannon had worked his way up the in- 
dustry under his father and was for many 
years head of the Wiscasset Mills at Al- 
bemarle, Va. He was also a liberal contri- 
butor to charity, recently making a sub- 
stantial gift to the orphanage of Banner 
Elk, N. C. 


Lorillard Spencer 
Retired Aviation Executive 


The unusual case of two corporate fidu- 
ciaries being appointed executors is found 
in the will of Major Lorillard Spencer, re- 
tired aviation executive and A.E.F. veteran. 
Those named were The Central Hanover 
Bank & Trust Company and the United 
States Trust Company, both of New York 
and both of whom renounced. His widow, 
Mrs. Catherine F. Spencer was appointed 
Administratix c. t. a. 

Major Lorillard had been active in 
aeronautic enterprises since 1921, and as 
early as 1925 was a member of the first 
group of financial and business leaders to 
give backing to commercial aviation. He 
was decorated for heroism while with the 
A. E. F. in France. 


Albert Atlee Jackson 
Banker 


Albert Atlee Jackson, chairman of the 
board of directors of the Girard Trust Com- 
pany, Philadelphia, named his own institu- 
tion as executor of his estate. 

Mr. Jackson spent almost his entire adult 
life in the service and employ of the trust 
company. He entered their employ in 1889 
as a clerk shortly after his graduation from 
college. In 1928 he was elected president 
and chairman of the board and served in 
that capacity until last year when he asked 
to be relieved of the duties of the president’s 
office. 

Mr. Jackson was a director of numerous 
corporations and gave freely of his time to 
many charitable causes. 
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A. B. A. Meeting 


Among the features of the Seattle conven- 
tion of the Ameyican Bankers Association 
will be four round table conferences, substi- 
tuted for one of the three general sessions 


usually held. One, on Investments and 
Mortgages, will be led by O. P. Decker, vice 
president, American National Bank and 
Trust Co., Chicago. 

The two general sessions will be devoted 
to addresses on Federal Fiscal Policies and 
on The Future of Banks, City and Country. 
Dean Howard H. Preston, College of Eco- 
nomics and Business Administration, Uni- 
versity of Washington, will speak on The 
Social Implications of Banking Changes. 

The Trust Division’s formal meetings will 
be held on September 25. 
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Che Booklet Shelf 


These booklets are offered without charge or obligation. 
Write to Trusts and Estates for those desired. 


Revenue Act of 1939—The Manufacturers 
Trust Company of New York have issued a 
48 page booklet which deals exhaustively 
with the Revenue Act for 1939. New pro- 
visions are analyzed and explained, and the 
entire act is printed, with italics to indicate 
changes in existing law. 


Quebec Law—The Guardian Trust Com- 
pany of Canada have issued a comprehen- 
sive booklet dealing with the laws govern- 
ing the status of married women in the Pro- 
vince of Quebec, with particular emphasis 
on their rights regarding property. 


Current Trust Decisions—This is a month- 
ly digest of important decisions from Fed- 
eral and State courts affecting wills, trusts 
and taxation. The bulletins average forty 
pages and enable a busy trust executive to 
keep abreast of legal developments affect- 
ing his work. Current issue will be sent 
with the compliments of the publisher. 


Insurance Coverage Check List—A 32 
page booklet contains an address by St. 
James La Pac, treasurer of the Savings 
Banks Trust Company of New York together 
with a check list of the insurance coverages 
against hazards to which a bank may be ex- 
posed, either directly or in its capacity of 
executor or trustee, etc. This provides a 
valuable yardstick to ensure that adequate 
insurance protection is carried. 


Making Friends for a Bank—The ideas 
of a group of public relations men have been 
combined into a booklet which gives two 
dozen useful suggestions on how to make 
friends for a bank. 


Savings and Loan _ Associations—This 
booklet explains the operation of the Sav- 
ings and Loan Associations organized in the 
Federal Home Loan Bank System. Invest- 
ments in these associations are insured up 
to $5000 per individual account by the Fed- 
eral Savings and Loan Insurance Corpora- 
tion and are legal for trust funds in New 
York, Pennsylvania and other states, with- 
in the insured limit. 


Public Utility Industry—A forecast of the 
investment outlook in this industry is com- 
bined with a brief analysis of 40 individual 
utility stocks. 


Bond Market Analysis—The current issue 
of a bond advisory service which provides 
a critical weekly appraisal of factors affect- 
ing the bond market, together with an an- 
alysis of individual issues with definite buy, 
hold or sell advice, is offered with the com- 
pliments of the publisher. 


Industrial Research—Three booklets of 
considerable general interest are available. 
These deal with metalurgy, electricity and 
the diesel engine. In each case the mate- 
rial is explained for the layman in an in- 
teresting and understandable manner by 
means of illustrations and a well written 
text. 


Taxation—An organization which acts as 
investment advisers to financial institutions 
has prepared two bulletins of exceptional 
current interest. The first contains a dis- 
cussion of the Bailey case, involving a de- 
cision of the Court of Claims of the United 
States which, if sustained by the Supreme 
Court, will have very serious effects upon 
millions of dollars of life insurance now in 
force. The second reviews briefly the back- 
ground of two recent decisions of the United 
States Supreme Court which have made new 
law on the subject of how many states can 
tax the same property. The new tax liabili- 
ties now facing investors are clearly indi- 
cated and suggestions are made about what 
can be done, in certain cases, to avoid mul- 
tiple taxation. Both bulletins have been 
prepared by legal counsel. 


Accounting System—aA system of records 
and accounts for trust estates is explained 
in a bulletin which illustrates various stan- 
dard forms which may be used in connec- 
tion with the system described. 
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Trusts and Estates would appre- 
ciate the opportunity to repurchase - 
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January 1939 copies of the Magazine 
at 50c each. —Editor. : 
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Personnel Changes in Trust Institutions 


ALABAMA 


Mobile—GEORGE H. DENNISTON and 
SAMUEL S. HOOKS have been promoted 
to assistant cashiers of the American Na- 
tional Bank & Trust Company. 


CALIFORNIA 


San Francisco—GEORGE E. SAUNDERS 
has been advanced from vice president and 
manager of the branch of Bank of America, 
N. T. & S. A. at Salinas to loan executive 
at Los Angeles. He will be succeeded at 
Salinas by J. T. MILLER. NORMAN S&. 
HOSTETTER has been promoted from 
assistant cashier and assistant trust of- 
ficer to branch manager at Richmond, and 
ANTHONY SALA has been appointed vice 
president and manager of the Lodi branch. 


CONNECTICUT 


Bridgeport—GEORGE M. BARKER, for- 
merly assistant to the president of the 
Bridgeport-City Trust Company, has been 
advanced to the position of vice president. 

East Hartford—CARL W. TREWHELLA 
has been advanced to assistant secretary of 
the East Hartford Trust Company. 

Hartford—W. SIDNEY HARRISON has 
been promoted to assistant secretary of the 
Hartford-Connecticut Trust Company. 

GEORGIA 

Savannah—-The Citizens and Southern 
National Bank announces that MILLS B. 
LANE, Jr. and JOHN E. WALLACE have 
been advanced from assistants to the presi- 
dent to vice presidents and W. J. BAIRD 
and S. W. PERRY promoted to assistant 
cashiers. 

ILLINOIS 

Aurora—FRED W. ZABEL has been 
elected a vice president of the Merchants 
National Bank. 

Chicago—PAUL W. GOODRICH has 
been appointed assistant secretary of the 
Chicago Title & Trust Company. 

Chicago—-ARNOLD M. JOHNSON has 
been elected an assistant vice president of 
the City National Bank & Trust Company. 

Chicago—HORACE O. WETMORE has 
been elected an assistant vice president of 
the First National Bank. 

Chicago—W. H. VANDERPLOEG has re- 
signed as vice president of the Harris Trust 


& Savings Bank to become executive vice 
president and general manager of the Kel- 
logg Company. 

Chicago—WILLIAM SCHLAKE has been 
named chairman of the board and tempor- 
ary president of the National Builders Bank 
in succession to the late Walker G. McLaury. 
Mr. Schlake has been a member of the board 
for some time and was formerly president 
of the Illinois Brick Company. 

Litchfield—RUSSELL F. GRIMM has 
been appointed secretary of the Litchfield 
Bank & Trust Company. 


INDIANA 


New Albany—CHARLES J. DOWDEN 
has been elected president of the Floyd 
County Bank in succession to the late Dr. 
Robert Harris. Mr. Dowden has been ex- * 
ecutive vice president of the bank for the 
past five years. 


KENTUCKY 


Danville—JOSEPH McCARROLL has 
been advanced from executive vice president 
to president of the Citizens National Bank 
in succession to the late E. W. Cook. 

Hopkinsville-MAX B. DAMRON has 
been elected trust officer of the First-City 
Bank & Trust Company to succeed the late 
Ira L. Smith. Mr. Damron was formerly 
connected with the Covington Trust & Bank- 
ing Company. 

MISSOURI 


St. Louis—ARTHUR L. LOCATELL, vice 
president of the Tower Grove Bank & Trust 
Company has been elected president in suc- 
cession to James K. Vardaman, Jr. who re- 
cently resigned. Mr. Locatell began his 
banking career in 1903 at the age of 14 as 
a messenger in the Mechanics Bank and 
joined the Tower Grove Bank upon its or- 
ganization in 1911. 


NEBRASKA 


Omaha—J. T. STEWART has been elect- 
ed vice president of the First National Bank. 


NEW JERSEY 


East Orange—WALTER C. WULFF has 
been appointed assistant secretary in charge 
of the Central Avenue branch of the Sav- 
ings Investment & Trust Company. 

Newark—THOMAS C. WALLACE has 
been named executive vice president of the 


227 





228 


West Side Trust Company and RAYMOND 
C. BUCK has been appointed treasurer. 

Trenton—The Broad Street National Bank 
announces that JOHN V. B. WICOFF has 
been elevated from first vice president to 
president in succession to the late George 
A. Katzenbach, that JONES T. WILSON 
and WALTER W. ANDERSON, the latter 
formerly cashier, have been appointed vice 
presidents and that CHARLES J. WEISER 
has been named cashier in addition to his 
position of trust officer. 


Mr. Wicoff is a member of the law firm 
of Wicoff & Lanning, a director of the Walk- 
er-Gordon Laboratory Company and the 
Trenton Saving Fund Society and president 
of the Trenton Bone Fertilizer Company. 


NEW YORK 


Buffalo—ALBERT G. STROMAN has 
been elected a director of the Marine Trust 
Company and placed in charge of the real 
estate and mortgage department, succeed- 
ing CARLTON P. COOKE who becomes real 
estate officer of the Buffalo Savings Bank. 
Mr. Stroman is vice president of the Mar- 
ine Midland Group Inc. 


Ilion—FRANK A. SCHMIDT, vice presi- 
dent of the Ilion National Bank, has been 
elected president in succession to the late 
Ralph D. LeRoy. FRANK M. BELLINGER 
has been advanced from cashier to vice 
president; RICHARD W. SELWOOD from 
assistant cashier to cashier, and THOMAS 
W. HARRISON appointed assistant cashier. 


New York—AMOS B. FOY has been ad- 
vanced to vice president of the Chemical 
Bank & Trust Company. Prior to his asso- 
ciation with the Chemical Bank in 1928, Mr. 
Foy was a national bank examiner for a 
number of years, devoting his energies prin- 
cipally to the examination of banking insti- 
tutions in Latin American countries. 


Rochester—EDWARD R. MURPHY and 
JAMES A, CAMERON have been promoted 
to vice presidents of the Union Trust Com- 
pany. 


OREGON 


Portland—CARLOS C. CLOSE has been 
elected vice president and trust officer and 
a member of the board of the First National 
Bank of Portland in succession to the late 
Blaine B. Coles. A graduate in law from 
Leland Stanford University and a member 
of the Oregon bar, Mr. Close came to Port- 
land in 1915 as secretary of the Lumber- 
mens Trust Company and in 1923 was made 
a vice president of that institution. From 
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1928 to 1930 he was with Dillon Read, New 
York investment bankers, returning to Port- 
land to direct and supervise investments 
in the trust department of The First Na- 
tional. He has been a vice president of the 
bank since 1935. 

Portland—The United States National 
Bank announces that FRANK C. HAK and 
J. J. GARD have been advanced to vice 
presidents and H. L. STILES to cashier. 


PENNSYLVANIA 


Reading—J. D. HECKMAN has been ad- 
vanced to treasurer of the City Bank & 
Trust Company, succeeding WILLIAM F. 
RITTER who has recently resigned. Mr. Rit- 
ter was also executive vice president and 
this position remains open. 


TENNESSEE 


Memphis—L. E. WITTENBERG has been 
promoted to assistant vice president of the 
National Bank of Commerce. 


TEXAS 


Fort Worth—LEROY L. JEFFERS has 
been appointed director of public relations 
of the First National Bank. 


Houston—J. VIRGIL SCOTT, formerly 
chairman of the board, has been elected 


president of the San Jacinto National Bank 
in succession to Robert F. Ford who has re- 
signed. 


VIRGINIA 


Pulaski—W. B. WYATT, vice president of 
the Pulaski National Bank, has been elected 
president, succeeding the late K. E. Har- 
man. J. F. WYSOR has been named vice 
president. 


WISCONSIN 


Beloit—The Beloit State Bank announces 
that HAROLD A. MATHEWS has been 
named cashier, succeeding C. S. Renier, re- 
signed; that J. H. HAYES and ROBERT 
WIELAND have been advanced to assistant 
vice presidents and that R. B. O’BRIEN and 
B. M. STEPHENSON have been appointed 
assistant cashiers. 


CANADA 


Toronto—R. AGUR TRELEAVEN has 
been appointed manager of the estates de- 
partment of the Toronto branch of the Can- 
ada Trust Company. Mr. Treleaven joined 
The Huron & Erie Mortgage Corp. in Lon- 
don in 1921 and was appointed to the es- 
tates branch of the Canada Trust Company 
three years later. 
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Winnipeg—The National Trust Company 
announces the election of ALLAN S. BOND 
to the board of directors of the company. 
He retires as manager of their Winnipeg 
office. RONALD W. PEARSON will un- 
dertake his duties as manager there and be- 
come superintendent of the Western branch- 
es. Mr. Pearson joined the company in 
Saskatoon and later acted as manager of 
the Edmonton branch and for some years 
has been an officer at Toronto. 


Trust Institution Briefs 


Chicago, Ill—The Mercantile Trust and 
Savings Bank has been converted into a na- 
tional bank under the title of The Mercan- 
tile National Bank. 

Greensburg, Ind.—The Decatur County 
National Bank has been granted supple- 
mental trust powers. 


Bank of California, N. A., 75th 
Anniversary 


The Bank of California, National Asso- 
ciation, San Francisco, is observing its 75th 
anniversary of service as a banking insti- 
tution. The bank dates back to 1855 when 
the firm of Garrison, Morgan, Fritz & 
Ralston, steamship agents and dealers in 
money and exchange. These men and others 
from New York obtained a state charter 
in 1864 and the old firm began business as 
a banking house. 


A series of historical advertisements 
have been featured by the bank during this 
year. They deal with early development 
of the country and point out the part The 
Bank of California, N. A., has played dur- 
ing this advancement. These advertise- 
ments have been reproduced in portfolio 
form. 


During the month of July the bank is 
having a lobby display consisting, among 
other things, of the original gold scales used 
by the bank’s first president, when he was 
in business in the Mother Lode country be- 
fore he joined the bank. 

The Bank of California, N. A., is one 
of the nation’s leading trust institutions 
and has done much to bring to its cus- 


tomers modern and efficient fiduciary ser- 
vice. 
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Cedar Falls, Iowa—The First National 
Bank has been granted limited trust powers. 

Annapolis, Md—John W. Downing has 
been named State Bank Commissioner in 
succession to Warren F. Sterling. 

Detroit, Mich—Emmett F. Connelly, 
president of the First of Michigan Corpora- 
tion, has been nominated president of the 
Investment Bankers Association of America. 

Columbus, Neb.—The Central National 
Bank has been granted full trust powers. 

Reno, Nev.—The Security National Bank 
of Reno has been granted full trust powers. 

Huntingdon, W. Va.—A certification of in- 
corporation has been granted to D. S. Did- 
dle, A. Grant Beckett and N. G. Somerville 
for a state bank to be known as The Guar- 
anty Bank & Trust Company which is to 
absorb and include the assets of the Indus- 
trial Savings & Loan Company of Hunting- 
don. It is understood that the new bank 
will open on or about October 1st with capi- 
tal of $150,000 and surplus of $50,000. 


Northern Trust Company 50 
Years Old 


Celebrating its golden anniversary 


on August 12, The Northern Trust Com- 


pany of Chicago first opened its doors 
under a charter issued by the State of 
Illinois in 1889, with power to accept 
and execute trusts. It had three active 
officers and three employees and occupied 
a small space on the second floor of the 
Rookery Building, still standing at the 
southeast corner of LaSalle and Adams 
Streets. 

The Northern Trust Company was an 
early pioneer in the trust field. Its 
founders, in establishing this institution, 
determined to place upon the trust bus- 
iness more of their emphasis than char- 
acterized any Chicago bank of that day. 
It was natural that The Northern Trust 
Company, a pioneer in this work and for 
many years concentrating much of its 
energy upon it, should have attracted a 
large volume of estate business. Serving 
in every personal and corporate trust 
capacity, the institution has attracted 
favorable attention because of its pro- 
gressive growth and its modern facilities. 

—____ 9 


The Booklet Shelf is on page 226. 
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Merchants National of Mobile 
Greatly Enlarges Quarters 


Thousands of persons attended a re- 
ception July 7 marking both the thirty- 
eighth anniversary of the Merchants Na- 
tional Bank of Mobile, Alabama, and the 
completion of extensive enlargement and 
remodeling of the banking quarters. 


The reception came within less than 
ten years of the formal opening of the 
bank’s 18-story building and enlarged 
banking quarters in 1929. Steady ad- 
vance of Mobile as a port and industrial 
center and increased banking business 
necessitated the improvements. 


Alterations include greatly enlarged 
commercial, foreign, savings and trust 
departments, construction of an entire 
new floor and enlargement of the mezza- 
nine floor for service departments, a new 
and larger lobby linking all first floor de- 
partments, installation of a second-floor 
safe deposit department, and the year- 
round air conditioning of both the bank 
and office building. Cost of the improve- 
ments totaled over $300,000.00. 

A month’s newspaper advertising cam- 
paign on departmental improvements 
paved the way for the reception. Then 
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came a full page invitation advertise- 

ment outlining Mobile progress which 

made it necessary for the bank to expand 

quarters which, only ten years ago, were 

thought commodious enough to accommo- 

date business for many years to come. 
a pe 


New Definition of Executive Officer 


Effective July 1, 1939, section 1(b) of 
Regulation O of the Board of Governors of 
the Federal Reserve System is amended to 
read as follows: 

“(b) The term ‘executive officer’ means 
every officer of a member bank who parti- 
cipates or has authority to participate in 
the operating management of the bank or 
any branch thereof otherwise than in the 
capacity of a director of the bank, regardless 
of whether he has an official title or whether 
his title contains a designation or assistant 
and regardless of whether he is serving 
without salary or other compensation. It 
will be assumed that the chairman of the 
board, the president, every vice president, 
the cashier, secretary, treasurer and trust 
officer of a member bank are executive of- 
ficers, unless it is provided by resolution of 
the board of directors or the bank’s by-laws 
that any such officer is not authorized to 
participate in the operating management of 
the bank and he does not actually partici- 
pate therein.” 


Trust reception room, Merchants National Bank, Mobile, Ala. 





Current Crust and Probate Literature 


CORPORATE TRUSTEES — HIGH- 
ER STANDARD OF DUE CARE* 


Columbia Law Review, June 1939. 


N the myriad suits before the courts in 

which parties have sought to surcharge 
fiduciaries for negligence it has become 
necessary to create some objective standard 
by which to measure the acts of such fidu- 
ciaries. The unanimous rule has been that 
trustees and executors could avoid liability 
by using that care and skill which a man 
of ordinary prudence would use in manag- 
ing his own affairs.1 This standard was ap- 
plicable to all, corporate or individual, large 
or small. Recently, however, there has been 
a marked trend toward a new rule of lia- 
bility. A few courts and the Restatement 
have adopted the position that if the fidu- 
ciary in fact possesses more skill than that 
of a man of ordinary prudence, he is under 
a duty to exercise such skill as he has.? 
Beyond this, several tribunals have boldly 
stated, in recent decisions? that a corporate 
trustee which holds itself out as possessing 
more skill and ability than the ordinary 
man should be held to a higher standard of 
conduct than the individual, regardless of 
whether or not it actually possesses such 
skill and ability.4 In only two of the cases, 
in which it was stated that a higher stand- 
ard was applicable to corporate trustees, 
did the court find that the defendant had 
been negligent. Finley v. Exchange Trust 
Co5 In re Church’s Will.® 

Although a few courts have expressly 
stated that corporate trustees are to be 
judged by the same standard as’ individ- 
uals,? the cases for the most part disregard 
the problem entirely. The decisions them- 
selves indicate that no distinction is in fact 
being made between the corporate and the 
individual trustee. 


*Harris v. Citizens Bank and Trust Co., 200 
S. E. 652 (Va. 1939) [see Fiduciary Decisions 
section, this issue]. 

1. Footnotes on request. 


The law has created a higher standard 
of due care in other instances where per- 
sons have held themselves out, either ex- 
pressly or implicitly, as possessing a great- 
er amount of skill and ability than the 
ordinary man, regardless of whether they 
in fact possessed such ability.23 Thus a sub- 
stantial number of jurisdictions require 
greater skill of specialists than of general 
practitioners.24 Accountants have been re- 
quired to use the skill they profess to 
have.26 Undeniably corporate trustees re- 
present themselves as being possessed of 
greater competence and efficiency in the 
handling of estates?7 than the individual 
fiduciary28 and hence the rules applicable 
to other skilled professions should operate 
with equal force here. 

Although the practical result of impos- 
ing a higher standard on professional trus- 
tees may be an increase in trust business 
for the corporate fiduciary, due to the addi- 
tional measure of safety accorded the es- 
tate when invested with a trust company, 
officers of these companies have, for the 
most part, expressed opposition to this new 
trend in the law.?9 It is gratifying, how- 
ever, to see that some trust company 
spokesmen have regarded the higher stand- 
ard as proper3° and have expressed a will- 
ingness to assume the added responsibil- 
ity.31 Since the new standard will further 
the policy of the law of affording the ut- 
most protection to the interest of the bene- 
ficiary, the consequent increased bargain- 
ing power arising from the added demand 
for corporate trustees will enable them to 
contract for extra compensation to cover 
the additional risks, if any, involved. 

Two factors must be considered in fixing 
the standard by which to judge whether 
or not there has been negligence—(a) the 
facilities possessed by the fiduciary, and (b) 
the representations made to the public. In 
the main, where the corporate trustee is 
preferred to the individual’? it is because 
the settlor believes that, because of its spe- 
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cialized departments and experienced men, 
the trust fund will be administered with 
greater skill and ability than that possessed 
by an individual. Due to the great reliance 
on this element it seems just to require the 
fiduciary to use the care and skill which 
these facilities render available,®* and to 
surcharge him for negligence when such 
facilities are not used to their best advan- 
tage. In cases where the fiduciary holds 
itself out as possessing greater skill and 
ability than the ordinary prudent man, 
he should be required to attain the standard 
which he has set up for himself, even though 
he does not in fact possess such skill and 
ability. A doctrine somewhat akin to that 
of implied warranty in the law of sales*4 
would be very apposite here,®5 liability being 
imposed when the description of the type 
of service to be rendered is not lived up 
to.36 These two elements would permit 
gradations of required skill such as sug- 
gested in the instant case, and would not 
discriminate unduly against the trust com- 
pany. 
—_——_9—____—_——_ 


16 FLAWS IN WILLS 


REUBEN A. LEWIS, JR., executive vice presi- 
dent, Metropolitan Trust Company, Chicago. 
Banking, August 1939. 


WO hundred of the country’s most ex- 

perienced trust officers recently joined 
in a national survey to determine the major 
defects found in the wills of people in this 
country. They rated—in the order of im- 
portance—the most common weaknesses 
during their years of service in the trust 
business. 


1. Due to failure to make periodic revis- 
ion, will is not up to date and does not 
provide for changed conditions, 

. Inadequate definition of powers as to 
the making of trust investments. 

. Failure of the will to provide for reten- 
tion by the trustee of stocks and bonds, 
stocks in closed corporations and other 
properties which do not qualify for 
trust investments. 

. Failure to provide power to the trustee 
to encroach upon the principal to meet 
emergencies and educational require- 
ments of beneficiaries. 

. Money bequests and gifts made in 
sums rather than in portions or frac- 
tions of estates. 

. Tying up property in trust for too long 
a period before directing distribution, 
with restrictions that fail to take into 
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account changing family needs and pos- 
sible changes in economic conditions. 

. Inadequate provision made to provide 
means for meeting the immediate ex- 
penses of the estate and the mainten- 
ance of the family during the period 
immediately following the death of the 
testator. 

. Failure to grant power and authority 
to trustee to do everything necessary 
and proper to provide for advantageous 
administration of the estate. 

. No provision made in the will to per- 
mit the sale of real estate, without re- 
sorting to court action. 

. Failure to give to the trustee general 
authority to determine what receipts 
are to be treated as principal and what 
as income and what expenses shall be 
charged against principal and what 
against income. 

. Failure of testator to empower the 
trustee to borrow money on the credit 
of the trust estate to pay debts, taxes 
and other charges which might lead to 
a sacrifice sale of trust assets. 

- No provision made in will for the re- 
maindermen to share the expense of 
the trust with the life tenant, 

. No provision made in will to permit 
trustee to make payments of income 
for benefit of minors so appointment of 
guardian may be avoided. 

. Inadequate provision made in the will 
permitting the executor and trustee to 
carry on a business enterprise. 

. Failure of will to provide that distri- 
bution may be made in cash or in kind 
or an undivided interest, with trustee 
given authority to fix values binding 
all parties at interest. 

. Failure of will to include definite and 
specific authority to deal with real es- 
tate mortgages, the acquisition of real 
estate through purchase of title’ in lieu 
of foreclosure and the handling of real 
property to meet changed conditions. 


The ideal will is one that is not only legal- 
ly sound but administratively workable— 
planned in such a way as to avoid tax ex- 
travagance and to accomplish the transfer 
of property without the payment of un- 
necessary levies for this privilege. The best 
way to make sure of achieving this object 
—according to the views of these seasoned 
and experienced trust men—is a three-way 
conference with the maker of the will, his 
own lawyer and a practical trust officer, 
joining in the estate planning and checking 
all features. 
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Bigests 


Trust Fund for Maintenance of Life 
Tenant: Abatement of Remainder 
Cornell Law Quarterly, June 1939. 

There are three exceptions to the rule 
that, where a testator’s estate is not suf- 
ficient to satisfy in full all legacies, general 
legacies abate pro rata in the absence of 
expressed contrary intent. This note dis- 
cusses Matter of Cameron, 278 N. Y. 352 
(1938) which held that while the life inter- 
est in a trust may receive a preference, the 
remainder interest need not necessarily be 
so preferred. 


The Testator and His Mark 


JUDGE ALLEN M. STEARNE. Temple Law 
Quarterly, July 1939. 


A short discussion of the validity of a 
mark used by a testator in lieu of his sig- 
nature to a will, principally under the 
Pennsylvania law. 


Rights of Cestui’s Creditors Against 
Trustee. of Discretionary Spend- 
thrift Trust 
California Law Review, July 1939. 

Discusses problem raised in and impli- 
cations of decision in Canfield v. Security- 
First National Bank (see April 1939 
Trusts and Estates, page 529). Refers to 
status of law in other jurisdictions in addi- 
tion to California, chiefly station-in-life 
rule. 


A. B. A. Trust Division Committee 
on Transfers and Waivers 


President Samuel C. Waugh was author- 
ized at the meeting of the Executive Com- 
mittee of the Trust Division, A. B. A., at 
the Hot Springs, Va., meeting to appoint a 
special committee on transfers and waivers. 

The lack of uniformity in the various jur- 
isdictions on the transfer of trust securities 
and the obtaining of the tax waivers has 
caused some very troublesome tasks in trust 
administration. 

Committee members appointed by Presi- 
dent Waugh are: Joseph A. Bower, execu- 
tive vice president, Chemical Bank & Trust 
Co., New York, chairman; Albert E. Bates, 
vice president, The Chase National Bank, 
New York; Arthur T. Leonard, vice presi- 
dent, City National Bank & Trust Co., Chi- 
cago; Otto P. Mann, trust officer, Fidelity- 
Philadelphia Trust Co., Phila.; and R. B. 
Watt, vice president Bankers Trust Co., 
New York. 


Criminal Breaches of Trust 
Columbia Law Review, June 1939. 


Analyzes statutes in United States penal- 
izing misappropriations by fiduciaries of 
property honestly gained by them, showing 
evolution along two lines: “(a) an increase 
in number of relationships embraced; (b) 
a greater specificity as to methods of ap- 
propriation, with a consequent abandonment 
of the traditional requirement of fraudu- 
lent intent.” 


Articles and Notes on Taxation 


Indian Gifts—Federal Income, Estate 
and Gift Taxation of Revocable Trusts and 
Trusts Subject to Modification by Exercise 
of a Power, by Robert W. Wales—lIllinois 
Law Review, June 1939. 


Determination of Domicile for Purposes 
of Inheritance Tax—Columbia Law Review 
—June 1939. 


The Tax Enigma of Domicile, by J. Blake 
Lowe and John D. Wright—Barron’s, July 
17, 1939. 


Single v. Multiple Trusts—Some Obser- 
vations (from Tax Standpoint), by Ed- 
ward P. Tremper, Jr.—Taxes, August 1939. 


Income Tax Aspects of Alimony Trusts, 
by Laurence R. Bloomenthal—Tawzes, Aug- 
ust, 1939. 


California Trust Division Names New 
Committees 


New committees in the Trust Division of 
the California Bankers Association have 
just been appointed for the year 1939-40 by 
the chairman of the section, W. D. Baker, 
trust officer of the Farmers & Merchants 
National Bank of Los Angeles. 

The committees and their chairmen are: 

Legislative Committee—J. W. Garthwaite, 
vice president and trust officer, Bank of 
American, N. T. & S. A., Oakland. 


Committee on Taxation—F. H. Schmidt, 
vice president and trust officer, California 
Trust Company, Los Angeles, 


Committee on Uniform Principal and In- 
come Act—Walter E. Bruns, trust officer, 
Bank of America N. T. & S. A., San Jose. 

Committee on Analysis of Probate Pro- 
ceedings—Howard H. Rolapp, vice presi- 
dent, Metropolitan Trust Company of Cal- 
ifornia, Los Angeles 





New Books 


Tax Exemption—A Symposium 


Tax Policy League, Inc. 237 pps. $3.00. 


This volume discusses the general theory 
of tax exemption, subsidy exemptions, inter- 
governmental exemptions, subsistence ex- 
emptions and exemptions to stimulate im- 
provements. It represents a collection of 
fifteen thought-provoking addresses by out- 
standing authorities on various aspects of 
the problem—the most comprehensive treat- 
ment of this subject. 

The general theme is one of definite op- 
position to further extension of exemptions, 
several of the contributors recommending 
reduction or abolition of some existing ex- 
emptions. Lower levels of income and in- 
heritance tax exemptions are also suggested. 
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Handbook of Commercial and Finan- 
cial Services 


Special Libraries Association. 70 pps.; $2.00. 


In this book is provided information con- 
cerning the services offered by 263 firms in 
the fields of advertising, commerce, finance, 
industry and allied subjects. The publish- 
ers define the word “Service” as “That in- 
formation collected by individuals or com- 
panies who make a business of compiling 
and publishing for general distribution data 
and statistics on given subjects; and which 
information is kept up-to-date by regular- 
ly revised and supplemental data.” The 
various services offered are described con- 
cisely but clearly, and the collection of in- 
formation regarding them into one book 
makes this a convenient and valuable source 
of reference. 


—— —-0 


Dow’s Theory Applied to Business 
and Finance 


ROBERT RHEA. Simon & Schuster. 
$2.00. 


131 pps. 


A well known exponent of the Dow 
Theory of interpreting stock price move- 
ments indicates briefly the nature of the 
theory and how it can be used to forecast 
business activity. Author contends that 
the use of the theory will benefit investors, 
bankers and business men. 


Commercial Banking Legislation and 
Control 


A. M. ALLEN et al. 
513 pp. 


The Macmillan Co. $4.50. 


The authors devote separate chapters to 
the legislation affecting commercial banks 
in a number of important countries includ- 
ing: Argentine, Belgium, Canada, Denmark, 
Germany, Great Britain, Italy, Japan, Swit- 
zerland, the United States and others. Major 
attention is given to the United States which 
takes up about one-fifth of the volume. Var- 
ious aspects of the Federal Reserve system, 
national and state banks, Reconstruction 
Finance Corporation, credit control and the 
Federal Deposit Insurance Corporation are 
discussed. The trust officer will find this 
volume a handy summary of commercial 
banking in these countries. 
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Wall Street Under Oath 


FERDINAND PECORA. Simon and_ Schuster. 
$2.50. 311 pp. 


Judge Pecora played an important role 
as counsel to the Senate Banking and Cur- 
rency Committee which investigated various 
financial practices and proved to be the 
background for the subsequent creation of 
the S. E. C. The various activities of J. P. 
Morgan and Co., National City Company, 
Chase Securities Corp., Kuhn Loeb, and 
others which received so much publicity 
during the Committee’s hearings are here 
reviewed. Tax evasion, banker’s spread and 
the banking crisis in Michigan also come 
in for their share of attention. 


—_———_o—__—_ 


Cost Accounting 


CLARENCE L. VAN SICKLE, Professor of Cost 
Accounting, University of Pittsburgh. Harper & 
Brothers. 998 pp. $7.50. 


This book presents a timely approach to 
accounting for costs. It treats of produc- 
tion costs, administrative and marketing 
costs, budgetary controls and an improved 
relation with the general accounting sys- 
tem. It is a valuable contribution for ac- 
countants and industrial engineers. 
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a SRE AA ET TS RTT ET 


The following attorneys, recognized authorities on fiduciary law, are collab- 
orating with Trusts and Estates to provide succinct digests of the most pertinent 
current decisions affecting fiduciaries. 


ARIZONA & NEW MEXICO: Phil J. Munch—Henderson & Munch, Phoenix 

CALIFORNIA: Walter L. Nossaman—Trust Counsel, Security-First National Bank of 
Los Angeles 

COLORADO: Montgomery Dorsey—Hughes & Dorsey, Denver 

CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 

DAKOTAS (NORTH & SOUTH): Perry F. Loucks—Attorney-at-Law, Watertown, S. D. 

DELAWARE: Paul Leahy—Ward & Gray, Wilmington; Counsel, Delaware Trust Co., 
Union National Bank, Central National Bank, Industrial Trust Co. 

DISTRICT OF COLUMBIA: Arthur C. Keefer—Attorney-at-law, Washington, D. C.; 
Professor of Real Property, Washington College of Law 

FLORIDA: Warren L. Jones—Fleming, Hamilton, Diver & Jones, Jacksonville; Counsel, 
Barnett National Bank 

GEORGIA: Pope F. Brock—Spaulding, Sibley, Troutman & Brock, Atlanta; Counsel for 
Trust Company of Georgia 

ILLINOIS: R. J. Frankenstein, Jr—Chapman and Cutler, Chicago; Counsel, Harris 
Trust & Savings Bank 

INDIANA: William H. Krieg—Jones, Hammond, Buschmann & Gardner, Indianapolis; 
Counsel for Indiana State Bankers Association 

IOWA: Eugene D. Perry—Stipp, Perry, Bannister & Starzinger, Des Moines 

KANSAS: Marlin S. Casey—Counsel, Columbian Title & Trust Company, Topeka 

KENTUCKY: Squire R. Ogden—Gordon, Laurent, Ogden & Galphin, Louisville 

LOUISIANA: John M. Wisdom—Wisdom & Stone, New Orleans 

MAINE: Carroll S. Chaplin—Chaplin, Burkett & Knudsen, Portland 

MARYLAND: J. Crossan Cooper, Jr.—Venable, Baetjer & Howard, Baltimore 

MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn; Reporter and Lecturer for 
Corporate Fiduciaries Association of Boston 

MICHIGAN: George B. Shaeffer—Shaeffer and Dahling, Detroit; Counsel for Union 
Guardian Trust Company 

MINNESOTA: James E. Dorsey—Fletcher, Dorsey, Barker, Colman & Barber, Minne- 
apolis; Counsel for First National Bank & Trust Company, Minneapolis 

MISSOURI: Robert Neill, Jr.—Thompson, Mitchell, Thompson & Young, St. Louis; 
Counsel for Mercantile-Commerce Bank and Trust Co. 

NEBRASKA: Frank D. Williams—Hall, Cline & Williams, Lincoln 

NEW JERSEY: J. Fisher Anderson—Anderson, Williamson, Rugge & Coleman—Coun- 
sel New Jersey Bankers Association; Commercial Trust Company of New Jersey, 
Jersey City. 

NEW YORK: Joseph Trachtman—Mitchell, Taylor, Capron & Marsh, New York; Coun- 
sel for City Bank Farmers Trust Company 

NORTH CAROLINA: Irving Carlyle—Manly, Hendren & Womble, Winston-Salem 

OHIO: R. P. Biechele—Attorney, The Cleveland Trust Company, Cleveland. 

OKLAHOMA: J. C. Pinkerton—Associate Counsel, First National Bank & Trust Co., 
Tulsa 

OREGON: Earl S. Nelson—Griffith, Peck & Coke, Portland 

PENNSYLVANIA: R. M. Remick—Saul, Ewing, Remick & Saul, Philadelphia 

RHODE ISLAND: Colin MacR. Makepeace—Tillinghast, Collins & Tanner, Providence 

TENNESSEE: Charles C. Trabue, Jr.—Trabue, Hume, Davis & Gale, Nashville 

TEXAS: Robert Ring—Counsel, Houston Land & Trust Company, Houston 

VIRGINIA: Ellsworth Wiltshire—Wiltshire & Rives, Richmond 

WASHINGTON: Charles T. Donworth—Donworth, Paul & Donworth, Seattle; of 
Counsel for Seattle Trust & Savings Bank 

WISCONSIN: Ralph M. Hoyt—Shea & Hoyt, Milwaukee 

PROVINCE OF ONTARIO, Canada: T. D’Arcy Leonard, K.C.—Leonard & Leonard, 
Toronto 

PROVINCE OF QUEBEC, Canada: Brooke Claxton—Stairs, Claxton, Senecal & Lynch- 
Staunton, Montreal 


——————————————— 





Fiduciary Decisions 


Assets — Administration — Attach- 
ments by Trustee Process—When 
the Appointment of an Executor or 
Administrator Becomes Effective 


Massachusetts—Supreme Judicial Court 


French v. Ballantyne, 1939 A. S. 1071, June 28, 
1939. 


The question was as to the validity of an 
attachment on Mar. 5, 1937 by trustee pro- 
cess under G. L. 246, § 21, of the amount to 
which the principal debtor was entitled un- 
der a will. On February 10, 1937, the will 
was allowed and the bonds of A and B as 
executors approved. A was a non-resident 
and did not file his appointment of agent un- 
til later. Consequently the letters of ap- 
pointment did not actually issue until April 
14. The trustee attachment was directed 
to both executors, but only B, the resident 
executor, was served, and the plaintiff cred- 
itor sought to charge him as trustee. 


HELD: The executors were not appoint- 
ed until the letters issued, and hence on 
the day the writ was served B had no funds 
of the estate. 


The plaintiff later, on May 12, took out 
a special precept and the attachment was 
served on B as alleged trustee, but the trus- 
tee answered that on March 17 the defendant 
legatee had assigned all his rights under 
the will to X. Accordingly B was not 
chargeable as trustee. 


The opinion further states that an ex- 
ecutor is appointed by the court, and his 
appointment is the result of a judicial de- 
termination that he is a suitable person. He 
has no legal authority as executor until so 
appointed (See discussions of these points 
in Newhall, 3d ed., § 9, n. 3; and § 345, notes 
3 et seq.) 


a | 


The absolute rights of individuals may be 
resolved into the right of personal security, 
the right of personal liberty and the right 
to acquire and enjoy property. 

—James Kent of New York 


Assets — Administration — Duty to 
Sell Real Estate—Time for Conver- 
sion—Incidence of Inheritance Tax 
Paid by Executor 


Wisconsin—Supreme Court 
Re Cullen’s Will, 285 N. W. 759. 


The will of John J. Cullen gave the residue 
of his estate to the executors with directions 
to establish three trusts. Two of them, for 
a brother and a sister of the testator, were 
directed to be set up “as soon after my de- 
cease as possible.” The third, for a niece, 
was to be set up as soon as the trustee 
could reasonably do so “without undue sac- 
rifice.” One provision of the will required 
the executors to convert the entire estate 
into cash or other property readily divisible 
in kind, but a later provision authorized 
them to retain “any form of investment of 
which I may die seized, having in mind my 
desires above expressed.” The sister of the 
testator survived him by only eighteen 
months, and the trust for her was never set 
up. Thereafter the executors petitioned the 
court for instructions as to whether the 
trust for the brother should be set apart 
first and in full, even though the remaining 
assets would be insufficient to set up the 
full trust for the niece; also whether the 
testator’s real estate might be put into the 
trusts at inventory value or whether it must 
be sold—it appearing that a present sale 
of the real estate would result in great sac- 
rifice. Executors also sought an order au- 
thorizing them to deduct from the brother’s 
trust estate a state inheritance tax which 
the executors had paid out of the general es- 
tate on account of the legacy to him. 

HELD: 1. The executors are under duty 
to sell the real estate, under the provision 
of the will requiring conversion of the es- 
tate into cash or other property readily 
divisible. The further provision authorizing 
retention of existing investments is qualified 
by the words “having in mind my desires 
above expressed,” and relates only to such 
of the testator’s investments as are already 
in a readily divisible form. 
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2. It is the duty of the executors to set 
up the trust for the brother first, by turn- 
ing into cash enough of the assets to ac- 
complish that purpose, even though a defi- 
ciency in the other trust may result. The 
trustees have the right, however, to exercise 
a reasonable judgment as to how soon they 
will sell the real estate in view of the de- 
pressed market condition, and their decision 
on that point, made in good faith and ap- 
proved by the County Court after a hearing 
upon notice to all beneficiaries, will not be 
disturbed. 

3. While the Wisconsin inheritance tax 
law requires the executors to pay the inheri- 
tance taxes on all devises and legacies out 
of the assets of the estate, the final inci- 
dence of such tax is upon the devisee or 
legatee, and the executors are entitled to de- 
duct from each legacy its proportional share 
of the tax so paid. This follows from the 
fact that the tax is upon the right to re- 
ceive, not upon the estate as such. 


EE 


Assets — Protection—Executor-Con- 
servator Liable on Loans Personal- 
ly Made To Corporation, Of Which 
Ward Was Principal Stockholder, 
For Paying Debts of Corporation, 
and Fees Disallowed 


Illinois—Appellate Court 
In re Estate of Nonnast, 300 Ill. App. 537. 


Trust company was appointed conservator 
and on day of appointment conferred with 
ward who, it was claimed, desired debts of 
his corporation paid in preference to debts 
owing to him and desired corporate affairs 
continued. Ward owned 2,850 shares out of 


3,000 shares. The corporation was hopeless- 
ly insolvent. It had lost money consistently 
for many years and at the time of conserva- 
tor appointment had an accrued deficit of 
approximately $266,000. Conservator caused 
audit of companys’ affairs to be made and 
charged the estate the expense thereof. Con- 
servator loaned corporation, out of ward’s 
estate, $20,000, of which amount $15,200 
was prior to death of ward and the remain- 
ing $4,800 was loaned subsequent to his 
death. Probate court had authorized con- 
servator to loan not exceeding $17,500. 


The conservator, shortly after death of 
ward, decided to liquidate the corporation 
but did not do so. On the contrary, it hired 
a manager and paid part of his salary out 
of the estate. It caused the corporation to 
fill a substantial order and the filling of the 
order required capital which was loaned 
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by the Banking Department of the conserva- 
tor without security. Part of the loan was 
liquidated out of the proceeds of the order. 
The corporation later paid part and the bal- 
ance was paid out of the estate. It also 
paid various debts of the corporation—some 
for the supposed reason that they were 
guaranteed by the ward, out of the assets of 
the estate. — 

Many of the acts of the conservator had 
the approval of the court but no notice of 
the application for such approval was given 
to anyone and no notice was given of the 
accounting except to the conservator in its 
various capacities. Substantial fees were 
charged by the conservator and its attor- 
neys. The facts are rather lengthy but 
the foregoing sketch perhaps will suffice 
for the purposes of this summary. 

HELD: 1. The wishes of the ward who 
had become incompetent do not afford an 
excuse or reason for the conservator failing 
to observe the law. 

2. When the conservator loaned money to - 
the estate it put itself in an adverse posi- 
tion to its ward in having to decide between 
the interests of its ward and that of itself. 
Such action was improper. 

3. The action of the conservator-executor 
in paying debts of the corporation, although 
its ward was principal stockholder, was im- 
proper. 

4. Conservator-executor was obliged to 
protect the estate and it was neglect for it 
to fail to defend the estate against the al- 
lowance of claims which were apparently 
unjustified as against the estate. 

5. The executor-conservator is surcharged 
for the amount of loans made by it to the 
estate for the reason that the executor has 
no authority to continue the operation of a 
trade or business of the decedent much less 
carrying on a trade or business belonging 
not to the decedent but simply to a corpo- 
ration in which the decedent had been a 
stockholder and also for the reason that 
an executor has no power to invest funds 
of an estate and a conservator has authority 
only to invest in the statutory securities. 

6. The executor-conservator is surcharged 
for expenses and items paid by it out of the 
estate for the account of the corporation. 
The executor is surcharged with a sum paid 
by reason of an alleged guarantee for the 
reason that the claim was not filed in court 
and conservator-executor did not establish 
conclusively liability of estate for the sum 
paid. 

7. Claim of conservator for fees of con- 
servator and of attorneys should have been 
filed in the probate proceedings and execu- 
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tor is surcharged for the amount thereof 
paid. Because of mismanagement, costs of 
case are charged to conservator-executor. 
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Beneficiary . Relations — Interest of 
Trustee-Beneficiary May Not Be 
Reached by Other Beneficiaries Un- 
der Spendthrift Trust 


Massachusetts—Supreme Judicial Court 
Blakemore v. Jones, 1939 A. S. 1297, July 7, 1939. 


The widow of the testator was a bene- 
ficiary of a trust created by the will and 
also one of the trustees. The trust con- 
tained a spendthrift trust clause, applicable 
to both principal and income. Due to the 
acts of her co-trustee (since deceased) she 
was charged with a large shortage in the 
funds. The surety on her bond paid the 
succeeding trustee, took an assignment of 
the claim of the trust estate against the 
widow, and then demanded that the trustee 
pay to it the widow’s share of the income. 

HELD: While the surety succeeded to 
the rights of the trust estate against the 
widow, the spendthrift trust clause was a 
bar to any attempt to reach her share of the 
income. The rule that when a beneficiary 
trustee commits a breach of trust the other 
beneficiaries are entitled to a charge upon 
his beneficial interest to secure their claims 
against him applies only where that inter- 
est is liable to be reached by his creditors, 
which was not the case here. 

The court also held that the surety could 
not get any relief under the clause giving 
the trustee the alternative right to apply 
the income for the benefit of the beneficiary. 
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Compensation—Executor Entitled to 
Commissions on Sale Price of Prop- 
erty Without Deducting Encum- 
brance 


California—District Court of Appeal 


Estate of Lampman, 98 C. A. D. 56, (June 28, 
1939). 


Apartment house in estate, subject to 
$38,000 trust deed, was appraised at $42,500 
and sold in probate for $47,500, part cash, 
purchaser assuming trust deed. No claim 
was filed by holder of trust deed note. In 
fixing executrix’s fees court deducted 
amount of unpaid encumbrance assumed by 
purchaser from value of estate accounted 
for. 

HELD: Order reversed. Executrix en- 
titled to commissions on sale price of prop- 
erty without deducting encumbrance. 
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Corporate Trusts—Reorganization — 
Liability of Trustee in Bankruptcy 
or Under § 77B For Tort 


Massachusetts—Supreme Judicial Court 
Wood v. Comins, 1939 A. S. 1049, June 27, 1939. 


P sued X for injuries caused by an acci- 
dent in a cafeteria operated by X as trus- 
tee appointed by the U. S. District Court in 
bankruptcy (§ 77B). After suit was 
brought X by direction of the court trans- 
ferred all the assets to a new corporation, 
the latter agreeing to indemnify him against 
suits or claims arising out of the operation 
of the business. X was then discharged 
and later died. D, his executor, was brought 
in to defend the action. The question was 
whether the action could be prosecuted 
against D. 

HELD: While an ordinary trustee is per- 
sonally liable for torts committed by him- 
self or his servants, trustees in bankruptcy 
or under § 77B are more like receivers, who 
are not personally liable for liabilities in- 
curred in the carrying out of the orders of 
the court. The liability in their case is a 
liability of the funds in their hands. Ac- 
cordingly, since in this case the action could 
not result in a judgment against the trustee 
personally, it cannot be maintained against 
him or his executor after he is discharged. 


0 


Corporate Trusts—Trustee—Jurisdic- 
tion Obtainable Under Court Rule 
Over All Parties in Matters Involv- 
ing Construction of Agreements 


Michigap—Supreme Court 


In the matter of the Detroit Metropolitan Corpo- 
ration, June 23, 1939. 


The Supreme Court of Michigan promul- 
gated its Court Rule No. 77 on June 7, 1937, 
which provides as follows: 


“When a trustee or other fiduciary under an 
express trust shall have filed a bill or petition in 
a court of chancery praying only instructions in 
performance of duties involving trust relations, 
if it shall appear from such bill or petition, by 
reason of multiplicity of parties, absence of par- 
ties from the state, or otherwise, that personal 
service upon all or certain of them within this 
State will be impossible, impractical or unduly 
burdensome, the circuit judge may make an order 
setting forth in general terms the purpose or pur- 
poses of such bill or petition and specifying a time 
and place of hearing thereon, and directing pub- 
lication thereof substantially as is required by 
three Comp. Laws 1929, Sec. 15538 (Stat. Ann. 
Sec. 27.2638), or amendments thereto, relating to 
probate notices, and such substituted service by 
publication shall be given the same effect as is 
given to probate notices published pursuant to said 
section.’ 
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In the instant case the Detroit Metropoli- 
tan Corporation held a lease upon the Mich- 
igan Theatre Building and had issued its 
leasehold bonds under a trust mortgage for 
$2,000,000, dated March 1, 1927. The Union 
Guardian Trust Company was the holder of 
the title to the Michigan Theatre Building 
as donee of certain powers of management 
and control for the benefit of holders of fee 
ownership certificates, in the original sum 
of $4,500,000. 


The holder of the fee title under the terms 
of the lease had served notice of forfeiture 
upon the Detroit Metropolitan Corporation, 
and that corporation instituted proceedings 
for its dissolution. The Trustee under the 
leasehold bond issue had instituted foreclos- 
ure proceedings and involved the property 
and numerous interested parties in a com- 
plex legal situation, which was threatening 
serious loss to all concerned. The various 
trustees and parties in interest finally 
evolved a settlement proposition whereby 
the trustee under the leasehold bond issue 
was to receive, in consideration of his dis- 
missal of the foreclosure proceedings, the 
sum of approximately $80,000, for the bene- 
fit of the holders of the outstanding $2,000,- 
000 leasehold bonds. 


The Successor-Trustee filed in the dissolu- 
tion proceedings of the Corporation a peti- 
tion setting forth the proposed settlement 
agreement in detail, and asked instructions 
of the court as to whether or not he should 
consummate the settlement substantially 
in accordance with the terms of the agree- 
ment. Upon filing the petition the court is- 
sued its order to show cause under the pro- 
visions of Rule No. 77. At the conclusion 
of the hearing the court authorized the trus- 
tee under the express trust to enter into the 
settlement agreement and to accept $80,000 
in settlement of the rights of the bondhold- 
ers under the leasehold bond issue, which 
had become hopelessly in default. 


The holder of $10,000 in leasehold bonds 
appealed, questioning the authority of a 
court of equity, in a statutory proceeding 
for the dissolution of a corporation, to en- 
tertain a petition for advice from the court 
and to issue an order approving a settlement 
involving the vested rights of the holders 
of outstanding bonds. 


HELD: In distinguishing the instant 
case from In re Ledyard’s Appeal, 51 Mich. 
623, the court said as follows: 


“It is clearly apparent from the foregoing that 
the reason the court held it was without jurisdic- 
tion to grant the relief sought by the petition (in 
the Ledyard case) was because at that time there 
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was no provision, either by statute or rule, to ob- 
tain substituted service on parties interested, who 
were either unknown or without the jurisdiction 
of the court, in a proceeding instituted by such a 
petition, but there was provision for obtaining 
substituted service of process initiated by the fil- 
ing of an original bill. Long after the opinion 
in the Ledyard case was written, Court Rule 77 
was adopted, which made provision for substituted 
service in just such cases as the foregoing and 
the instant one.” 


(See also to the same effect, Savings 
Bank, Trustee v. Savings Bank, 288 Mich. 
78, dated March 9, 1939.) 

NOTF The adoption of this rule and its 
applic’ .on by the Supreme Court of Michi- 
gan in these two instances is of consider- 
able interest to trustees who are frequently 
confronted with problems in the administra- 
tion of express trusts where the holders of 
beneficial interest are unknown or beyond 
the jurisdiction of the court. The language 
of the Supreme Court in the Detroit Met- 
ropolitan case indicates an intention to give 
a broad application to the rule and to apply 
it in many cases wherein it is necessary to * 
expand, modify or supplement the powers 
originally granted under the original trust 
agreement. The rule is being generally ap- 
plied in Michigan by trustees, after foreclos- 
ure of trust mortgages, in the absence of 
any. provisions as to the powers of the trus- 
tee after foreclosure and purchase of the 
trust estate at foreclosure sale. 


ee ee ee 


Distribution—Bequest of Policies of 
Insurance Not Adeemed by Change 
of Beneficiary to Estate 


North Carolina—Supreme Court 
Tyer v. Meadows, 215 N. C. 733. 


Prior to executing his will the testator ap- 
plied for two policies of insurance upon his 
life in which the plaintiff, a daughter of 
the testator by a former marriage, was 
named beneficiary. Thereafter the testator 
executed his will in which he specifically be- 
queathed to her the proceeds of the two 
policies and directed that the same be paid 
to her as soon as collected. The testator 
stated in his will the reasons for bequeath- 
ing to the plaintiff the proceeds of the life 
insurance policies, being the fact that cer- 
tain real estate owned by the mother of the 
plaintiff had been conveyed, with the con- 
sent of the plaintiff, to the second wife of 
the testator. 

Subsequent to the execution of the will, 
the testator changed the beneficiary in the 
two policies to his estate and thereafter bor- 
rowed on the policies. Following the death 
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of the testator, the proceeds of the policies 
were paid to the executrix of the estate, 
whereupon the plaintiff instituted suit 
against the executrix claiming to be the 
owner of the proceeds of the two policies. 

HELD: The bequest of the policies was 
not adeemed by the change of the benefi- 
ciary, and the legatee is entitled to the net 
amount paid to the estate in settlement of 
the policies. The Court stated that the test 
of ademption is such a change in the sub- 
ject matter of the legacy as to destroy its 
identity. 


Distribution Reinstatement of 
Lapsed Policy After Marriage Does 
Not Make Proceeds Community 
Property 


New Mexico—Supreme Court 


In re White’s Estate (Hilliard v. White), 89 Pac. 
2nd 36, March 20, 1939. 


Deceased White took out a policy of insur- 
ance on his life from the U. S. Government 
while in active service. Four months later 
he allowed the policy to lapse. While still 
in service he was married and later had the 
policy reinstated. He died intestate, leav- 
ing a widow and a son by a former mar- 
riage. 

The question before this Court was 
whether the reinstatement of a life insur- 
ance policy is the making of a new contract 
or whether it is simply the restoration of 
the same condition existing before forfeit- 
ure, where, as was provided in this case, the 
reinstatement was without an exaction of 
any other condition than the payment of 
premiums as formerly provided. 


HELD: “A life insurance policy pay- 
able to the estate of a person is his separ- 
ate property if the policy was obtained be- 
fore marriage, and community property if 
the policy was obtained subsequent to mar- 
riage ... The status of proceeds or avails 
of such insurance, whether community prop- 
erty or the separate property of the insured, 
is not governed by the marital status of the 
insured at the time of his death.” 

The policy was “obtained” before mar- 
riage and the separate property of the in- 
sured, the Supreme Court stating: 

“A reinstatement of the insured after a 
forfeiture is not the making of a new con- 
tract where no different terms are agreed 
upon. It simply restores the old contract.” 

——_9—_____. 


The Booklet Shelf is on page 226. 
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Individual and Corporate Fiduciary— 
Standard of Due Care Required— 
Beneficiaries Estopped to Complain 
of Retention of Securities Held at 
Their Request 


Virginia—Supreme Court of Appeals 
Harris v. Citizens Bank and Trust Co., 200 S. E, 
652. 


Defendant, executor of an estate consist- 
ing principally of corporate stocks held on 
margin, advised plaintiffs, who were lega- 
tees, that the securities should be promptly 
sold. Plaintiffs refused to agree on the 
ground that, because of the depressed mar- 
ket, sale would involve unnecessary loss. 
The prices continued to decline but the 
legatees adhered to their position. This is 
a suit for an accounting, seeking to charge 
defendant with the loss, alleging the bank 
was negligent in retaining the securities. 

HELD: Defendant was not negligent. 
Since sale was postponed at request of 
plaintiffs, they must bear the loss, the ele- 
mentary rules of estoppel being applicable. 

The interesting portion of the decision 
discussed the standard to which a fiduciary 
is to be held, the Court declaring that “more 
would be expected of the Guaranty Trust 
Company of New York than of a country 
bank at Churchville, which is but to say 
that negligence itself is an elastic term.” 

A staf digest 


a 


Jurisdiction—Descent and Distribu- 
tion—Property Brought to Com- 
munity Property State From Com- 
mon Law State 


California—Supreme Court 


Estate of Allshouse, 97 Cal. Dec. 711, (June 22, 
1939). 


Harry Allshouse died a resident of Mis- 
souri, 1931. His wife Viola, whom he had 
married in 1919, removed to California 1931 
and died, intestate and without issue, 1936. 
This case involved controversy as to who 
were her heirs. Principal items of her es- 
tate came by gift, devise or bequest from 
Harry. If property was formerly separate 
property of Harry it would go back to his 
heirs (Probate Code 229). If not so clas- 
sifiable, it would go to Viola’s heirs. 

HELD: (1) Personal property owned by 
husband prior to his marriage to decedent 
or acquired thereafter with proceeds of such 
property was sole property of husband, or 
separate in sense in which Sec. 229 uses that 
term. Such property, to extent identifiable 
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as part of Viola’s estate, goes back to 
Harry’s heirs. 

(2) Property representing earnings of 
husband in Missouri after marriage is not 
husband’s separate property but was held 
by him in common law sole ownership. It 
therefore does not come within Sec. 229, 
which relates only to separate property as 
distinguished from community, and there- 
fore Viola’s heirs take to exclusion of 
Harry’s. Dictum that if Harry had brought 
the property into California, different rule 
would apply. 

(3) As to certain California real property 
held by decedent and her husband as joint 
tenants, which had been received by them in 
exchange for Missouri real property owned 
as tenants by the entirety, exchange of 
wife’s interest in Missouri real estate con- 
stituted her a purchaser for value as to her 
own interest, and when husband, prior to 
his death, conveyed to her his interest, that 
was a gift to her of his separate property, 
and husband’s would take to exclusion of 
her heirs. Court refuses to look back to 
history of Missouri real property to deter- 
mine whether wife’s interest in that prop- 
erty was gift from husband. 


ee, 


Jurisdiction—What Law Governs in 


Action Involving Realty Disposed 
of By Foreign Will—Status of Miss- 
ing Heir 


Kansas—Supreme Court 
Hanson v. Hoffman, 150 Kansas 121 


This was an action to recover possession 
and quiet title to certain land in Kansas. 
The plaintiff is the child of A, a resident of 
Oklahoma, who died in the year 1926, and 
the defendants are devisees and legatees 
under the last will of A. 

At the time that A executed his will the 
whereabouts of the plaintiff were unknown 
and plaintiff was reported to be dead and 
absent. Plaintiff contended that under the 
provisions of G. S. 1935, 22-243 (relative to 
absent or pretermitted children) her father 
died intestate. A demurrer to the petition 
was sustained and on appeal the defendants 
contended that the above noted statute has 
no application to a foreign will where a tes- 
tator was never domiciled in Kansas. 

In sustaining the lower Court it was held 
that the rights of a child absent and re- 
ported to be dead at the time of execution 
of his will by a testator are fixed by statute, 
do not depend on a contest of his will, or 
whether the parties are residents or non- 
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residents of this state. It is further held 
that while the Court may look to the law 
of the domicile of the testator to ascertain 
his intention and the sense in which the 
words of the will are used, the rule can not 
be applied as to contravene the law of this 
state where the land is situate, and which 
controls the devolution of title on the death 
of the owner. 


a, 


Powers—Limitations and Appoint- 
ment—Modification of Trust In- 
strument—Power of Appointment 
Exercised by a General Devise— 
Heirs-at-Law Determined at Date 
of Death of Ancestor 


Massachusetts—Supreme Judicial Court 
Gorey v. Guarente, 1939 A. S. 1311, July 11, 1939. 


X, wife of A, created a trust under the 
terms of which on her death the principal 
and income “then remaining” was to be di-’ 
vided into two equal parts, one of which 
was to go to A, if living, and if not, to his 
heirs; the other part to go as X should ap- 
point, and if she failed to appoint, then to 
her issue, and in default of issue, to her 
heirs by blood. There was no power of re- 
vocation or amendment, but the trustee was 
authorized to pay over to X the “whole or 
any part of the principal sum held for her 
benefit.” A predeceased X, leaving as his 
heirs-at-law a son and X. The latter then 
married B. Subsequently the trustee trans- 
ferred to X one-half of the trust fund, and 
in connection with the transfer both the 
trustee and X signed an agreement to the 
effect that the half transferred should be 
regarded as the half over which she had a 
power of appointment, and that the half 
remaining should go to the heirs of A, with- 
out X having any power of disposition over 
it. Later X died and by her will gave to 
B “all my property of every kind and de- 
scription, both real and personal, wherever 
situated.” The question was as to the dis- 
position of the property remaining in the 
hands of the trustee at her death. 

HELD: (1) The agreement between X 
and the trustee at the time of the transfer 
of one-half the funds was void as an at- 
tempted modification of a trust instrument 
which contained no such power. The trust 
provided that what remained on X’s death 
should be divided into two equal parts, over 
one of which she had a power of appoint- 
ment, and the parties could not change it. 

(2) As to the half subject to the power 
of appointment, the language of X’s will 
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was sufficiently broad to constitute an exer- 
cise of the power under the general rule 
prevailing in Massachusetts that a general 
devise or bequest exercises a power unless 
the contrary intention appears by the will. 
This half accordingly passed to B under X’s 
will. 

(3) The heirs of A, to whom the other 
half of the trust fund went, were X as to 
one-third and the son as to two-thirds, un- 
der the general rule that a devise or bequest 
to heirs-at-law designates those who are 
heirs at the time of the death of the ancestor 
rather than those who are heirs at the death 
of the life tenant. X’s third of this half 
passed to B under her will, the other two- 
thirds going to the son. 


eS 


Powers — Limitations — Power of 
Court Sitting in Probate to Con- 
strue Testamentary Trust — Re- 
quirements of Petition for Power of 


Sale 


California—District Court of Appeal 
Estate of Keet, 97 C. A. D. 865 (June 21, 1939). 


Under Keet’s will separate trust created 
of stock owned by him in United Steel and 
Wire Company, as to which property no 
Trustee held 
stock some eight years, then petitioned 
court under Section 1120 of the Probate 
Code for instructions, for authority to sell 
stock and invest proceeds, stating that trus- 
tee concluded more extensive diversifica- 
tion would be for best interests of trust. 
Court authorized sale and investment of 
proceeds in bonds, which was done. Trustee 
filed eighth account current reciting sale 
and investment. Widow, beneficiary of 
trust, filed objections. It appeared that if 
stock had not been sold trustee would have 
received additional $2,450 as dividends dur- 
ing accounting period, some $2,000 in ex- 
cess of income received on substituted bonds. 

Order surcharging trustee’s account with 
value of stock sold, and with $2,000 loss of 
income during accounting period, affirmed. 

HELD: (1) There being no right of sale 
conferred by decree of distribution, trustee 
had no power of sale as to stock. 

(2) Court’s order instructing trustee to 
sell stock did not constitute adjudication 
that trustee had: power to sell, because ques- 
tion of power not raised. Order therefore 
void, subject to collateral attack. Semble, 
result different if petition had expressly 
raised question of trustee’s power to sell. 


power of sale was given. 
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Powers—Successor Fiduciary—Power 
to Invade Principal Held Mandatory 
and Passed to Successor 


Wisconsin—Supreme Court 
Re Doe’s Will, 285 N. W. 764. 


Will set up a trust in favor of testator’s 
wife, with provision that if in the judgment 
of the trustee the net income was insuffi- 
cient for her proper support and mainten- 
ance, either due to an emergency of sick- 
ness, accident or otherwise, the trustee 
might pay her in addition to the income 
such portion of the principal as he should 
determine upon. The trustee named in the 
will, who was a law partner and intimate 
friend of the testator, declined to act, and 
the court appointed another. Subsequently 
the widow petitioned the court for an order 
requiring the trustee to devote a portion of 
the principal to her support, alleging that 
due to serious illness she was unable to live 
upon the income. The remaindermen ob- 
jected on the ground that the discretion 
given to the original trustee with respect 
to the use of principal could not be exer- 
cised by his successor. 

HELD: A power which is imperative 
passes to a successor trustee; one which is 
purely discretionary does not. Powers 
granted to a trustee are presumed to be im- 
perative, for it is not to be presumed that 
the testator meant to make the execution 
of his wishes depend upon the life of a par- 
ticular trustee, especialiy where the bene- 
ficiary of the trust is the widow, whose wel- 
fare is the testator’s first concern. The use 
in this will of the words “in his judgment” 
and “as he may determine upon” does not 
make the trust discretionary; the trustee 
must exercise a reasonable judgment. 

Neither the fact that the original trustee 
was a close friend and confidant of the tes- 
tator, nor the alleged fact that the widow 
is extravagant and improvident, is of im- 
portance in determining the nature of the 
power. The conditions upon which the prin- 
cipal of the trust may be used are sufficient- 
ly circumscribed in the will to make the de- 
cisions of the trustee a simple and ordinary 
matter of administration. The power given 
the trustee must be held imperative, and it 
therefore passed to and is vested in the suc- 
cessor trustee. 

—___9—___. 

The verbosity in the phrasing of our legal 
documents can be traced directly to the 
scriveners of the seventeenth century. For 
penning business contracts, legal writings 
and such documents, they charged their 
clients for every word written. 
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Taxation—Estate and Inheritance— 
Effect of Reservation to Settlor of 
Right to Revoke in Certain Contin- 
gencies 


Connecticut—Supreme Court 
Topping v. McLaughlin, Tax Commissioner, 125 

Conn. 456. 

The settlor conveyed to himself, as trus- 
tee, shares of stock to be held in trust, pay- 
ing the net income therefrom to his wife 
during her life, with remainder to his sons 
or their issue, “provided, however, that if 
my said wife should, during my life, die, or 
become, in my judgment, incompetent to 
manage her affairs, I reserve and shall have 
the right and power at any time thereafter 
to revoke and terminate said trust.” The 
settlor predeceased both his wife and his 
two sons. The power of revocation was 
never exercised. 

Upon the application of the substituted 
trustee for a determination of the taxability 
of the transfers under the trust agreement, 
the Probate Court found them taxable as a 
“sift or grant intended to take effect in pos- 
session or enjoyment at or after the death 
of the transferor.” 

HELD: It is evident that any transfer 
of property by deed of trust, wherein the 
settlor reserves to himself unlimited powers 
of revocation, upon the exercise of which 
the property will revest in him, is taxable 
at his death. The plaintiff’s contention that 
this consequence is averted here because the 
right of the settlor to revoke and termin- 
ate the trust was made contingent upon the 
occurrence of either the death of his wife 
during his life, or her becoming, in his judg- 
ment, incapable of managing her affairs, 
contingencies which did not in fact arise, is 
without merit. The second contingency de- 
pends only upon the exercise of his judg- 
ment regarding his wife’s managerial capa- 
city. The power of revocation is thus en- 
tirely within his control and virtually un- 
limited. Therefore this trust, for the pur- 
poses of the tax on transfers designed to 
take place at death, is in the same category 
as those trusts which reserve to the settlor 
a complete power of revocation. 

The interest of the sons was no more than 
a contingency until the death of the settlor 
made certain the irrevocability of the trust, 
and thus no right in the property passed to 
them until death. As this tax is designed 
primarily to prevent avoidance of the in- 
heritance tax, it should apply to all trans- 
fers as here where the death of the settlor 
is a factor in the devolution of the use or 
enjoyment of the property. 
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Taxation—Estate and Inheritance— 
State of Domicile May Not Tax For- 
eign Realty Although Directed to 
be Sold 


Iowa—Supreme Court 
In re Marx’ Estate, 286 N. W. 422, June 20, 1939. 


The testator, a resident of Iowa, left cer- 
tain propery located in Iowa and also certain 
real estate in Minnesota which the will di- 
rected the executor to sell. This land was 
sold and the proceeds distributed largely to 
nonresident legatees, but in part to two Iowa 
legatees. The state of Minnesota exacted 
an inheritance tax upon such legacies so 
paid. 

The Treasurer of the State of Iowa ob- 
jected to the final report of the executor on 
the ground that the executor should have 
paid an inheritance tax on the whole estate 
including the value of the real estate in 
Minnesota. The trial court found for the 
executor and approved his final report. : 

HELD: 1. The State of Iowa has no jur- 
isdiction to levy and collect an inheritance 
tax computed on a basis which includes the 
value of Minnesota real estate. 

2. Although under the doctrine of equit- 
able conversion, the proceeds of the sale of 
the Minnesota real estate had a situs in 
Iowa for certain purposes, that doctrine is 
a legal fiction not applied in determining the 
right of different states to tax transfers of 
real estate. 


0 


Wills—Probate—Did Codicil Revoke 
Will—Doctrine of Dependent Rela- 
tive Revocation 


Iowa—Supreme Court 


Blackford v. Anderson, 286 N. W. 735, June 20, 
1939. 


An executor brought an action for the 
construction of a will and two codicils of the 
testator. The will bequeathed a sum of 
money to Henry County, Iowa, to construct 
a road along a certain line. The first codi- 
cil confirmed the will, added a trustee and 
gave more specific directions concerning 
the construction of the highway. The sec- 
ond codicil recited that it was a second codi- 
cil to the testator’s last will and testament 
and to the first codicil thereto, and that it 
was the testator’s desire that wheresoever 
there should be’a conflict between the will 
and first codicil and second codicil, that the 
second codicil should prevail, and that all 
wills and codicils theretofore executed by 
the testator were revoked. The second codi- 
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cil then went on to provide with great defin- 
iteness as to the construction of a highway. 


It was claimed by the heirs at law of the 
testator that the second codicil revoked the 
will and the first codicil, and that the second 
codicil itself was void, because it required 
the Board of Supervisors of the county as 
a condition precedent to accepting the be- 
quest to delegate to the executor of the es- 
tate certain governmental rights and duties. 


HELD: Neither the will nor the first codi- 
cil was wholly revoked, but the three instru- 
ments might stand together. The court 
made the following rulings among others: 

It is a general rule of testamentary con- 
struction that a codicil displaces a prior 
testamentary paper only in so far as it is 
clearly inconsistent therewith. The state- 
ment in the second codicil, “I hereby declare 
all wills and codicils heretofore made by me 
revoked,” is properly construed to apply to 
wills or testamentary papers other than the 
one being executed or the one being amend- 
ed or altered. 

Under the doctrine of “dependent rela- 
tive revocation” it may be inferred that an 
earlier testamentary instrument was re- 
voked by a later one only to give effect to 
the later one; and if, for any cause, the later 
will is inoperative, the earlier one may take 
effect. In this situation, if the second codi- 
cil should be deemed invalid, and at the same 
time to contain a revocation of the will and 
first codicil, under the doctrine of “depen- 
dent relative revocation,” the will and first 
codicil would still be valid, because the sec- 
ond codicil indicated an intent to confirm 
the disposition theretofore provided by the 
testator in his will and first codicil. 


Q— 


Wills—Probate—Revocation of Mu- 
tual Wills—Burden of Proving Un- 
sound Mind 


Arizona—Supreme Court 


In re Smith’s Estate (Smith v. Sutton) 91 Pae. 
(2d) 254, June 5, 1939. 


This was an action by Maria B. Smith to 
set aside and revoke probate of the Will of 
Emma O. Smith, on the grounds that the 
Testatrix was of unsound mind at the time 
of the execution of the Will, and executed 
it under undue influence of a niece, the prin- 
cipal legatee and devisee thereunder. 

Frank O, Smith and Emma O. Smith, hus- 
band and wife, had no children and exe- 
cuted mutual wills for the benefit of the sur- 
vivor with the clear intention, acknowledged 
as apparent by the Court, that upon the de- 
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cease of the survivor, the estate in its en- 
tirety was to go, one-half to the heirs of the 
husband, and one-half to the heirs of the 
wife. The survivor, however, was to have 
title in fee simple to the share of the de- 
ceased spouse. 

Both the husband and wife fell ill and the 
former died. Seven days after his death, 
the widow, while in the hospital, revoked 
her will and executed the one before the 
Court, in which she directed distribution of 
nearly all of the entire estate of both her- 
self and of that which she received from 
her husband’s will, to respondent herein. She 
did this although she was advised by coun- 
sel that such would defeat the intent of. her 
late husband. Within a short time, she died 
and the niece was appointed Administratrix 
with the Will Annexed, the Will having 
named no Executor. 

The lower court directed a verdict up- 
holding the validity of the Will. The ques- 
tion for the Supreme Court to decide was: 
Was the Testatrix of sound mind when she 
executed the Will? 


HELD: Affirmed. 


“The presumption always is that a person is 
sane and the burden is upon the contestants of 
a will to show affirmatively and by a preponder- 
ance of the evidence that the testatrix was of 
unsound mind at the time of its execution . . 
Mental derangement sufficient to invalidate a will 
must be insanity in one of two forms, (a) of such 
a broad character as to establish mental incom- 
petence generally, or (b) some specific form of 
insanity under which the testator is the victim 
of a hallucination or delusion. 

“But even in the latter class of cases it is not 
sufficient to establish that the testator was suffer- 
ing from some hallucination or delusion. It must 
also appear that the will itself was the creature 
of such a condition, and the latter bore directly 
on and influenced the creation and terms of the 
instrument .. . Nor is it sufficient that the testa- 
trix was actuated by a mere dislike or by erron- 
eous conclusions drawn from existing facts and 
circumstances . 

“Taking the testimony on behalf of petitioner 
at its strongest probative value .. . it utterly 
fails to justify the conclusion that at the time she 
executed her will she did not fully realize what 
she was doing with her property and intend to do 
the very things which she did. It is true, as urged 
by petitioner, that her conduct showed an utter 
disregard for the understanding which she had 
obviously had with her husband in regard to the 
ultimate disposition of their joint estate, and a 
willingness to thwart his wishes within a few 
days after his death.” 


——o——_—— 


The American Bar Association’s Commit- 
tee on Unauthorized Practice of the Law, re- 
porting’ to the annual meeting last month, 
declared that it has continued to maintain 
friendly and cooperative relations with the 
Committee on Relations with the Bar, Trust 
Division, American Bankers Association. 





TRUSTS and ESTATES 


Wills—Probate—Sufficiency of Signa- 
ture—Alterations 


Wisconsin—Supreme Court 
Re Home’s Will, 284 N. W. 766. 


Will in question was written on a printed 
form containing blanks for the insertion of 
the name of the testatrix at the beginning 
and for her signature at the end. The first 
blank was filled in her handwriting, but 
there was no signature at the end. The sub- 
scribing witnesses did not see her write her 
name in the first blank. The bequests in 
the will were all written in her handwriting, 
but there were two alterations in different 
ink, also in her handwriting. Subsequently 
she executed a codicil modifying some of the 
bequests. On presentation of the will for 
probate its validity was challenged on the 
ground of insufficiency of execution and at- 
testation, and on the ground that the altera- 
tions invalidated the instrument. 

HELD: (1) It is not necessary that the 
attesting witnesses see the testatrix sign 
the will; it is only essential that she declare 
to them that the instrument exhibited to 
them is her last will. 

(2) The writing of the testatrix’s name 
in the first blank of the printed form was a 
sufficient signature. 

(3) The two alterations do not invalidate 
the will for the reasons (a) that one of 
them was the mere filling of a blank, which 
is an immaterial alteration, (b) that the 
other one related to a bequest which was 
subsequently changed in the codicil, (c) that 
the execution of the codicil constituted a 
republication and validation of the altered 
will, and (d) that in any event the making 
of alterations in a will, by the testatrix her- 
self, invalidates only the altered legacies 
and not the entire will. 

ee 
Insurance Case to be Appealed 


The Bailey case, decided by the United 
States Court of Claims on May 29, 1939, and 
holding the proceeds of insurance policies, 
irrevocably assigned by the decedent to his 
wife, part of the former’s estate, for the 
purposes of the Federal Estate Tax, is 
expected to be appealed to the High Court. 

The success of the appeal seems to be 
enhanced by the decision of Federal Judge 
Coxe (S.D.N.Y.) on August 3, 1939, who 
held under similar circumstances (no in- 
cidents of ownership retained) that the pro- 
ceeds were not taxable. Chase Natl. Bank 
v. U. S. A report will be published in 
Trusts and Estates after the appeal has 
been decided. 
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Wilson Succeeds Moore at First 
National, Minneapolis 


Directors of First National Bank and 
Trust Company of Minneapolis have elected 
Alfred E. Wilson vice president of the bank 
and vice chairman of the bank’s Trust Com- 
mittee to succeed the late B. V. Moore, who 
died on August 5 after a month’s illness 
from a heart ailment. Since August 1929, 
Mr. Wilson, a native of Scotland, has been 
secretary and treasurer of First Bank Stock 
Corporation, the holding company with 
which First National Bank and Trust Com- 
pany is affiliated. 

Mr. Moore, after studying at De Pauw 
University and Columbia Law School, had 
come to Minneapolis in 1919 as a deputy 
governor of the Federal Reserve Bank. In 
1929, he was elected vice president and 
treasurer of the First Minneapolis Trust 
Company and in 1933 a vice president of the 
First National Bank and Trust Company 
when that institution was formed by con- . 
solidation of First National Bank and First 
Minneapolis Trust Company. 

a, 


Emil Baensch 


Emil Baensch, president of the East Wis- 
consin Trust Company of Manitowoc, Wis., 
died on August 17 at the age of 82. Mr. 
Baensch had twice served as Lieutenant 
Governor of Wisconsin and had held the 
office of president of the Wisconsin State 
Historical Society, of the State Library 
Board and of the Wisconsin Press Associa- 
tion and of national president of the Con- 
cord and Steuben Societies. He was also 
editor for many years of the Manitowoc 
Post and a contributor to Trusts and Es- 
tates. 

a, 


Sir Charles B. Gordon of Montreal 


Sir Charles Blair Gordon, president of the 
Bank of Montreal, Montreal, Canada, died 
on July 30, at the age of 71. Sir Charles 
began his business career with the dry goods 
firm of McIntyre Son & Co. upon gradua- 
tion from high school. In five years he left 
the firm to organize his own company, the 
Standard Shirt Co. He rapidly expanded 
and organized until he filled a commanding 
position in Canadian business life, 

In 1916 Sir Charles was elected vice presi- 
dent of the Bank of Montreal. From 1915 
to 1917 he was vice chairman of the Im- 
perial Munitions Board of Canada, and in 
1917-18 he was a director general of war 
supplies for Great Britain. 
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